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BE | T REMEMBERED t hat on Thursday, the 30th
day of March, 2000, commencing at the hour of
9:39 a.m, thereof, at the State Capitol, Room 126,
Sacranmento, California, before ne, Yvonne K. Fenner,
a Certified Shorthand Reporter in the State of
California, the follow ng proceedi ngs were had:

--000- -

CHAI RPERSON ANGELIDES: 1'd like to call to
order the neeting of the Commi ssion on State Mandates,
and let's start with the roll call, please.

MS5. HIGASHI: M. Beltram.

BELTRAM : Present.

H GASHI: M. Chivarro.
CHI VARRO  Present.

H GASHI : Ms. CGones.

GOVES: Her e.

MR
MS
MR
MS
MS
M5. HIGASHI : M. Lazar.
MR, LAZAR: Present.
M5. HIGASHI : Ms. Steinneier.
M5. STEINMEI ER:  Here.
MS. HHGASHI: Ms. Porini is on vacation today.
And M. Angelides.
CHAI RPERSON ANGELIDES: |I'm here, 1 think.
Good, we have a quorum
And what |'d like to do first, though, is
wel conme -- before we go to Item 10, |I'd like to wel cone

a very longtinme friend of mine and a new nenber of the

Comm ssion, M. John Lazar, who is a nenber of the
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Turlock City Council. And it's great to have you here
t oday.

MR, LAZAR: Thank you.

CHAI RPERSON ANCELI DES: |Is Turlock still the
turkey capital of the world?

MR LAZAR: It is. It is, fortunately or
unfortunately.

CHAI RPERSON ANGELI DES: Now, how many of you
knew that? Come on, no one knew that? Well, you know
it now Don't forget it. All right, good. Let's go to
[tem No. 10.

MS5. HIGASHI: Item No. 10 is the Executive
Director's Report.

CHAI RPERSON ANGELI DES:  Correct.

M5. HIGASHI: And one of the items in this
report is the report on the special education
negotiations. You nay recall that the parties to the
speci al education test claimsigned an agreenent with
the Comm ssion agreeing to cone back and report on the
status of negotiations. And the parties are here today,
and 1'd like to invite themto conme to the table to make
their report.

CHAI RPERSON ANGELI DES: All right.

M5. HHGASHI: WI I each of you state your names
for the record and nention them before you start your
presentations.

CHAI RPERSON ANGELI DES: Ms. Higashi, are you --

did you want themup here at one tinme or --
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MS. HIGASHI: That's what we do.

CHAI RPERSON ANGELI DES: So they can all be close
together. Let's see, Ms. Higashi, do you have any
preference about with whom we | ead?

MS. HIGASHI: Usually M. Clarke starts.

MR, CLARKE: [|'Il be happy to. M nane is Jack
Clark. | represent --

CHAI RPERSON ANGELI DES: Can we have everyone
identify thenselves for the record, also.

MR. CLARKE: Certainly. M nane is Jack C arke,
C-l-a-r-k-e. | represent the Riverside County
Superi nt endent of School s.

M5. McDONOUGH: My nane i s Di ana McDonough. |
represent the supplenmental claimnts and appear al so on
behal f of the Educati on Mandated Cost Network and the
Educati on Legal Alliance.

MS. RATDKEY GAlI THER: Kathryn Gaither,

Depart ment of Fi nance.

MR. STONE: Dan Stone with the Attorney
General's Ofice, also for the Departnment of Finance.

CHAI RPERSON ANGELIDES: All right. Let's roll.

M5. McDONOUGH: The Conmi ssion, as Ms. Higashi
not ed, asked us to report back on negotiations, and we
have with us two of our negotiating team --

CHAI RPERSON ANGELI DES: Can you just speak up
just a little because of the -- you know, those people
who are concerned about gas prices are driving a |ot.

M5. McDONOUGH: Okay. We are not honking right
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now in deference to this esteened body. Ken Hall and
Bill \Witeneck are here, who are nenbers of our
negotiating team to report directly to the Comm ssion
on the efforts that have been nade to date. So I'd like
to defer to them

CHAI RPERSON ANGELI DES: Al'l right.

MR. HALL: M. Chairman, Menbers of the
Conmi ssion, |I'm Kenneth Hall, H-a-1-1. |'m chairman of
the board for School Services of California, and you may
have nmet ny col |l eague on many occasi ons, Carol Berg,
that also is -- represents the Educati on Mandate Cost
Network. And with me is Bill Whiteneck, and two of us,
along with a third colleague that is unable to be here
t oday, Owen Waters (phonetic), have had an opportunity
to meet with the adm nistration over the course of the
| ast several nonths, and we have had five neetings with
the Director of the Department of Finance, who has been
t he desi gnated negotiator on behalf of the
adm ni stration.

Let me first share with the Comm ssion, we
appreciate the fact that this is a very significant
i ssue, and we felt it would be best if we nade an ora
report to you this norning, rather than providing
witten testinony as you had earlier requested as of
March 15th and appreci ate your deference for our ora
report.

W would like to share with you first our

appreciation for your willingness to defer this issue
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until we did have an opportunity to discuss this at
length with the admi nistration, and we do appreciate the
opportunity to visit with the Director of the Departnent
of Finance and his staff regarding the issues that face
the education conmunity and are before this Comn ssion

Over the course of those negotiations, we have
had some very frank and -- but very courteous and --
and, from our point of view, appreciative negotiations
and a full -- just full review of the adm nistration's
position on this issue. And we believe that they have,
as well, heard a full review of our position on the
i ssue.

Unfortunately, after the -- those five neetings,
we do conclude that there are such phil osophica
di fferences between the parties that we hereby call on
the Commi ssion to put back on your agenda the
consi deration of paranmeters and gui delines at your next
nmeeting. While we're -- while we will look forward to
continuing our discussions with the adm nistration, we
do not believe that they are likely to be productive.
We do not believe at this point that we have sufficient
response fromthe admnistration to give us any in-depth
ability to be able to assure you that over the course of
these six nonths that you had set aside that the
negoti ati ons are going to reach concl usion

In general, we, as an education comunity have
approached this, we feel, with an open mnd and a review

of the nunbers fromthe Departnent of Finance that they

10
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used in testinony to the Comm ssion earlier, and as
you're aware, the Departnent of Finance has -- has
shared with you and shared with us that those nunbers
that they have used in earlier testinony were the
out si de nunbers and they -- those numbers should not be
used as evidence and as basis for any resol ution of
this -- of this issue.

As a consequence, the three of us as negotiators
decided that it would be best if we could provide
assistance to the parties by asking the education
community to take your staff's paraneters and guidelines
and devel op cost estinmates of what woul d be those costs
if they had -- those costs of those eight mandate cl ains
for 1998, '99. We did nmeet over several weeks with
representatives of a good sanpling, we believe, of SELPA
adm ni strators and assisted themin going through the
paraneters and gui deli nes as proposed by your staff for
the devel opment of a statew de nunber.

We did use and did devel op that nunmber that we
t hought had significant integrity to it, and we have
shared those numbers with the adm nistration. And
unfortunately, the response that we have received back
is that our nunbers are not acceptable to the
adm ni stration and, no, that it does not seem
appropriate for themto return with their own nunbers.

As a consequence --

CHAI RPERSON ANGELI DES: Repeat that |ast phrase,

M. -- | realized ny nute was on before, |ucky you.

11
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Woul d you repeat the | ast phrase, please.

MR, HALL: Sure. W did develop a statew de
nunber that we thought would be a neasurenent of the
costs of this issue and the paraneters and gui delines as
proposed by your staff. Unfortunately that number was
not acceptable to the admi nistration, and they have not
responded with a -- with a return nunber.

CHAI RPERSON ANGELIDES: |I'mnot going to let you
finish but for this one question: Wuld you
characterize the rejection of those nunbers as -- or the
nonr esponse to those nunbers not acceptable as to
nmet hodol ogy or as to the anount owed?

MR. HALL: We have -- there has never been any
full discussion of our nethodol ogy, and thus no
rejection of our methodol ogy. The rejection of our
nunbers have prinmarily been based upon an issue that
you're well aware of relative to the question of an
offset. The administration still does believe -- and
t hey need to speak for thenselves --

CHAI RPERSON ANGELI DES: The bottomline is put
an offer forward, which was rejected.

MR. HALL: That's correct.

CHAI RPERSON ANGELI DES: All right.

MR HALL: And it was -- and it was rejected
based upon the fact that our nunbers do not include an
of f set.

Based upon that, we have shared with the

Director of the Departnent of Finance that they're

12
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willing to continue to neet. We will be very pleased at
any tinme they do have a proposal for us to sit down and
visit further. But in view of the conclusions of the
admi nistration, we do believe that it is appropriate for
this Commi ssion to nove forward wi th consideration of

t he paraneters and gui del i nes.

CHAI RPERSON ANGELI DES: M. Whiteneck

MR. WHI TENECK: Bill Whiteneck
Wh-i-t-e-n-e-c-k, one of the negotiators for the
claimant. 1'd only like to nake a couple of points in
addition to what Ken said.

During these nonths that we've had di scussions
with the adm nistration, | want to enphasize that
attorneys for both sides have net, advised us, and the
various conplicated | egal issues that were involved, and
we think there was excellent progress on that front. W
had di scussi ons about technically how we could pull this
of f, both within your accepted process, not disrupting
any of your precedents, and how do you do something |ike
this where you've got to get sign-off anong a | ot of
school districts, et cetera. W don't think there are
any obstacles there that can't be overcome, so we were
very optim stic procedurally on how we could technically
pull this off and very optinmstically -- optimstic
legally that it could be pulled off as well as within
statutory changes that woul d be necessary.

Those optim stic views were danpened by the

rejection of the proposal of the dollar l[evel that we

13



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

put forward. So that led us to the conclusion that we
think you ought to have a parallel process. The

Conmi ssi on ought to go forward with your process, and we
woul d be willing to stay as negotiators as the

admi nistration cares to sit down with us and tal k about
any and all areas, whether it's |egal, technical

| egi slative, or dollar levels and how the settl enent
could be arrived at on a dollar basis, howit could be
pai d.

So we're very willing to neet any tine they want
us to come forward and -- but we want to inpress upon
you that we think that the process right now ought to be
parallel. You ought to reconsider -- you ought to
consi der what you need to do to continue your process,
and we're willing to continue with ours as well

CHAI RPERSON ANGELIDES: Are there -- just a
coupl e quick comments before we nove to the Departnent,
and | don't know if any of the other nmenbers want to ask
guestions. Are you done, M. Witeneck?

MR, WHI TENECK:  Yes.

CHAI RPERSON ANGELI DES: Let ne just -- ny
understanding is, just to be clear here, from what
you' ve said today and my other conversations |'ve had is
t hat good progress on the process or to give the anal ogy
of the Vietnam peace tal ks, good progress on the shape
of the table and who sits at it and the | egal structure
of any conclusion. Very poor progress on beginning to

nove to a real discussion of a settlenment anpunt, both

14
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hi storic and going forward, correct?

MR. HALL: That's correct.

CHAI RPERSON ANGELI DES: And when you really boi
it down, an offer has been nmade and rejected -- first
offer? Only one so far?

MR. HALL: No, there's been a series of
statistical discussions. This was the one that had the
nost anal ytical integrity to it, | would suggest.

CHAlI RPERSON ANGELI DES: Okay. But in the end,
one -- one offer that you felt was analytically
acceptable, an offer nmade and rejected and no
counteroffer, correct?

MR HALL: Correct.

CHAI RPERSON ANGELI DES: Al'l right.

Menmbers of the Conm ssion, before we nmove on to
the Departnent of Finance, any questions? Comments?

Al right, let's go on to the Departnent of
Fi nance.

MR. STONE: Cood norning. Dan Stone with the
Department of Finance. |[It's certainly our understanding
pursuant to the agreenent that all parties signed, that
either party can conme before the Conmmi ssion and ask to
put the --

CHAI RPERSON ANGELI DES: Hold on a second. [|I'm
sorry, go ahead. Actually, would it help if |
t hreatened both parties with being placed in the room
with the -- the gas people could all come in and like

that old Whody Allen filmwhere he kept the baby like in

15



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

the basenment with the insurance agent until you conme out
and nmake a deal ? Go ahead.

MR, WHI TENECK: My pickup only gets eight niles
to the gallon.

MR. STONE: Under the stipulation, M. Chairman,
either party can, if they wish, ask the Comr ssion to
put the paraneters and gui del i nes back on cal endar, |
believe on 30 days' witten notice is the -- is the
requi renent per the stipulation. And certainly that's
the right of the claimants in this situation

On behal f of the Departnent, | wanted to report
that there were several neetings. Discussions have been
significant. W're plainly not yet to a point of
agreenent. But the Departnent has continued hope that
resolution can be achieved within the context of these
negoti ati ng sessions, and we feel it would be very nuch
worthwhile for all parties if the discussions were
pur sued.

Wth respect to the details, it's our preference
to | eave those matters, |eave the various issues not yet
resol ved for discussion and resolution in the context of
bargaining. W wouldn't like to negotiate before the
public or before the Conmi ssion or in the nedia at this
point, so as far as specific details of offers and
counteroffers and what's been achi eved, at this point
we're not prepared to discuss those.

But we do wish to indicate that we have been

willing and we have engaged in discussions and | ook

16
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forward to further discussions, if that's acceptable to
the other party.

CHAI RPERSON ANGELI DES: Any other comments from
Finance? All right. Let's go to questions, comrents of
Conmi ssi on nmenbers.

Actually, let me see, is there anyone el se who
wants -- Ms. Higashi, how does public coment work in
this context? | nmean, I'mall for it, anyone el se, but
you tell me procedurally.

MS. HI GASHI: Procedurally, we can accept public
conmment .

CHAI RPERSON ANGELI DES: Are there any nmenbers of
the public who wish to coment on this nmatter? Al
right.

MS. STEI NVEI ER: Now?

CHAI RPERSON ANGELI DES:  Yes.

MS. STEI NMEI ER: Thank you, M. Chairman.
guess I'ma little discouraged to hear that potentially
negoti ations are stalled, | guess that's what | -- at
| east | guess that's basically what the claimants are
telling us. And that -- | was very, very hopeful that
t hat woul dn't happen, although in any negotiation
process there are always these kinds of fits and starts

in negotiations. Anybody who's been through it knows

t hat .

As far as the proposal to begin a paralle
process, | would |like to see us do that. |'mnot sure
if we want to do in 60 -- in 30 days or in 60 days.

17
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M. Hall was not specific about that, but certainly by
April or May | would like us to begin to nove this
forward in a parallel way.

Not that |'mdiscouraged. | don't -- | think
there's still a possibility, and I amvery hopeful that
a concl usion would be drawn, but at the same time the
Conmmi ssion has a responsibility to eventually -- to get
our piece done. So that's ny proposal, that we | ook at
ei ther 30 days or 60 days fromnow putting it on our
agenda to begin to nove forward.

CHAlI RPERSON ANGELI DES: Ri ght.

Addi tional nenbers of the Conmi ssion?

MR. BELTRAM : Chairman, fromthe testinony |
don't know if we're stalled or not. One half of the
group seens to feel that it's stalled, and | thought I
heard M. Stone say that some progress had been made.

MR, STONE: Well, | think both parties --

MR. BELTRAM : -- recomendi ng that we conti nue
this or not? Are we stalled or not?

MR, STONE: Well, | can't speak for the other
si de, obviously, but our feeling is that the discussions
have been fruitful, at |least to sonme extent. There are
certainly still differences, in sone cases w de
differences, but it's our position that the discussions
are worth pursuing.

CHAlI RPERSON ANCELIDES: Al right. Further --
M. Chivarro.

MR. CHI VARRO.  Yes. Just one point of

18
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clarification. M. Stone, you suggested that by
stipulation the Conm ssion cannot nove forward unti
either party provides witten notice, 30 days' witten
notice, is that --

MR. STONE: Yeah. | gather the Executive
Director has the stipulation before her. That's ny
under st andi ng, yes.

MR, CHI VARRO: So then a question of the staff
so could we put this on and nove forward without the 30
days' witten notice?

MS. HIGASHI: The paragraph is that the parties
agree that if the negotiations are ineffective in the
view of any party, the party nmay recal endar the hearing
to take place prior to June 29th upon 30 days' written
notice. 30 days', the next hearing is set for
April 27th.

CHAI RPERSON ANGELI DES: So we can't --

M5. HHGASHI: We can't do it in April

CHAI RPERSON ANGELI DES: All right. Okay. Any
addi ti onal comments or questions, M. Chivarro?

MR. CHI VARRG:  No.

CHAI RPERSON ANGELIDES: All right. Let me --
et me make a couple. Everyone el se done here? G eat.
Let nme make a coupl e observations.

First of all, | appreciate the efforts that have
been made to date, and let nme just say that no one
shoul d expect that what has taken 19 years to gerninate

will be easy to resolve. And | don't think the
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expectati on ought to be that it will be easy to occur

And therefore, you know, I'minclined to say
publicly that | want both parties to work as hard as
they can -- not to say that, you know -- not w thout
judgment as to who's been doing their bit here to re --
re -- to reach resolution on this matter.

First, for the long-termfiscal stability and
predictability of state governnent, because |I'ma big
believer that if this goes all the way through
litigation, we're going to get unintended consequences
and results and inpacts and perhaps in a budget year
when it's least desirable. First for that reason and,
equally inportant, to ensure that children in this state
who are entitled to special education services receive
the proper |evel of services and that districts are
conpensated for providing those.

My expectation as a nmenber of this Comm ssion
the chair for this nonment, is that both parties work
very hard in the next 60 days to bring this to
resolution. And it's not nmy intent as a nenber of the
Conmi ssion to assign the negotiating parties or the
school districts, for exanple, to extended purgatory,
but I do hope that both parties continue.

| appreciate that an offer has been put on the
table, and |I'mvery hopeful that the administration -- |
mean, | will not sit here and try to dictate negotiating
strategy for either party. But | hope that the parties,

i ncluding the adm nistration, think about how to
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reasonably resolve this matter and do what they need to
do to get these negotiations fully going.

Now, | can't tell you whether it conmes in the
formof a counteroffer or what formthat cones in, but
I'"mvery hopeful that the admi nistration will proceed in
a way that will lead to stability in the long term
fiscally and, secondly, adequate funding for specia
education services.

I was actually going to suggest that we do 60
days because I'malso fanmiliar with the fact there's a
dance call ed the budget process, and we may have a
revised out the first week of May. And while these
i ssues are separate in that one's historical, the
resolution of this matter, and the other is current year
budget, clearly the availability of resources nay wel
figure into this resolution.

So what is our May date?

MS. HIGASHI: The May date is the 25th.

CHAI RPERSON ANGELI DES: May 25th. Well, do we
need a motion to schedule this or do we need the letter?

M5. HIGASHI : W need to receive the letter in
writing.

CHAI RPERSON ANGELI DES: All right. Upon receipt
of the letter, we'll schedule this for May 25th.

And | do want to say, you know, because |'m not
in the negotiating room | just want to say one nore
time how strongly | believe it is in the interests, not

only of the school districts, but the admnistration and
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the State of California to bring this matter to a fair
resolution for the matter of predictability.

And | also want to say that the best public
policy result conmes frompeople famliar with the
programs, programmatic needs, fiscal needs of the State
sitting down in an intelligent way, and resolving this,
not from an extended court process where the result may
be one based on the letter of the |aw, but may not bear
the best relationship in the end to the State's fisca
needs and needs of special education children in the
state. So that is an urging, a strong urging for the
resolution of this matter.

Any ot her comments from Commi ssi on nenbers?

Al'l right. Hearing none --

MR, HALL: Thank you, M. Chair

CHAI RPERSON ANGELIDES: -- we will see you
May 25t h.

MR. VHI TENECK: Thank you for your time.

CHAI RPERSON ANGELI DES: M. Sherwood?

M. Sherwood? O is M. Shinmnura going to take over?

MS. HIGASHI: Could we just take a --

CHAI RPERSON ANGELI DES: Wy don't we take a
short -- a short break

(Recess taken.)

MS. HIGASHI: Okay. W're ready to start again.

I'"d |ike to announce that M. Angelides has been
repl aced by M. Sherwood and M. Shinonura is here to

represent M. Gage, Director of the Departnent of
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Finance. 1'd like to continue with Item 10 since --

CHAI RPERSON SHI MOMURA:  Ckay. This is with the
Executive Director's report.

MS5. HIGASHI : Item 10, the workload data, is
di spl ayed. We continue to have a few new filings each
nmonth. Qur workload in terms of the incorrect reduction
clains is still there. W're working with parties in an
attenpt to nove through these very expeditiously to
enabl e an appropriation to be nade this year regarding
the Open Meetings Act clainms, and we're also working to
put together a hearing calendar that will take us into
the year 2001 to schedule out all of the pending test
clains before the Conmission. And we're doing this in
anticipation of success if the Governor's budget goes
t hrough. We have one nore commttee to go through, and
that will be at the end of this nonth or of next nonth,
so we are hopeful and soon the backlog will be
el i m nated, we hope.

MS. STEINMEIER:  Excuse me if | chuckle.

MS. HIGASHI: The Local Clains bill, as all of
you know, has been introduced, and it's SB 1894. A copy
of it is in the binders. And it has blanks in it, and
the blanks will be filled in with the statew de cost
estimates as they are adopted during the next three
nmeet i ngs.

There are two bills that were introduced this
year that affect the Conmi ssion on State Mandates. One

is SB 1982. It's part of CSAC s fiscal reform package.
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And the hearing on that bill is set for next week in the
Local Government Conmittee.

There's another bill that is being carried by
Assenbly Menmber Dave Cox, forner Conm ssion nenber, and
that bill is AB 2624. That bill addresses many nore of
t he Government Code provisions which affect the
Conmi ssion on State Mandates and the State Controller's
O fice. W have attended one neeting -- | should say
now we have attended two neetings with sponsors of the
| egi sl ati on, and we understand that additional drafting
wi |l be done and amendnents will be forthcom ng. That
bill will also be heard next week in the Local
Government Committee.

In terns of rul emaki ng, tonorrow norning staff
is convening a workshop to review the pendi ng rul emaki ng
proposal s and dismi ssals and the cl eanup anendnents to
i mpl enent | ast year's legislation. That workshop will
begin at 9:00 a.m, and the notice of it was included
wi t hin the agenda.

Regarding the Commission's offices, it is really
goi ng to happen. W are going to nmove. And the npve
will take place, if the contractors come through with
t he schedul e, the weekend right after the April hearing.
So by May 1 we will be in our new offices. We will
continue to keep everyone posted on that, updating the
website and sending notifications to parties as soon as
we know that that is a very hard and fast nove date.

CHAlI RPERSON SHI MOMURA:  And where will the new
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offices be?

MS. HIGASHI: The new offices will be at 980
Ninth Street. It's the U S. Bank Plaza buil ding across
fromthe park. W'IIl be on the third floor. And the
construction i s under way right now.

CHAI RPERSON SHI MOMURA: W Il we have to get new
phone nunbers and ot her things?

M5. HIGASHI: We don't think so. | think --

CHAI RPERSON SHI MOMURA:  So people can still cal
t he sanme number and get the --

MS. HIGASHI: Right. And we assunme -- we expect
the AGs office will forward our mail. Unless they want
to forward it to the Government Law section or
sonet hi ng, but.

And we woul d anticipate that we woul d probably
not want to have an open house until right around the
May hearing, so that will be an interesting nonth.

The proposed agenda for next nonth includes a
test claimfiled by the County of Los Angeles called
Severely Emotionally Disturbed Students, and then it
woul d al so include proposed statenents of decision and
al so the dism ssal of the special education test claim
filed by the Santa Barbara County Superintendent of
School s.

St at ewi de costs, there will be at |east one
statewi de cost estimate. And we al so anticipate
scheduling the review of the State Controller's pending

i nstructions request filed by the San Diego Unified
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School District.

Are there any questions?

CHAI RPERSON SHI MOMURA:  Yes.

MS. STEINMEI ER: One question, Paula. On the
di smi ssal of the special education test claimfiled by
Santa Barbara, | understand -- | know |'ve been away for
a couple of nmonths, so could you update us on where we
are on this? Because | know there were parts of that
claimthat still may be alive, so what's going on?

MS. HI GASHI: What happened here -- | believe it
was probably one of the neetings that you were unable to
attend, but the Comm ssion staff had previously agendaed
a partial disnissal of the Santa Barbara test claim
The Commi ssion requested that it be renoticed and
schedul ed as a conplete dism ssal of the Santa Barbara
test claim and we have noticed the parties. Basically
we have -- we have foll owed the request that was nmade by
Long Beach Unified School District and notified every
school district in the state that this item would be set
for dism ssal

MS. STEINMEIER  That doesn't mean that that
Wi |l necessarily be the end result. | nean, the
Conmi ssion could still --

MS. HHGASHI: Right. The Comm ssion coul d
choose to do a conplete or a partial, as was the
ori gi nal proposal

MS. STEI NMEI ER. Thank you.

M5. HIGASHI : But by scheduling it this way, the
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Conmi ssion has the flexibility.

MS. STEI NMEI ER: Thank you.

CHAI RPERSON SHI MOMURA:  Any ot her questions or
comments? If none, I'd like to thank the -- M. Higashi
for her report.

So why don't we go back on to the agenda and
tal k about the approval of m nutes.

MS. HHGASHI: Item 1, proposed minutes for the
February 24th meeting.

CHAI RPERSON SHI MOMURA:  |s there a notion to
adopt the Item 1, February 24th nminutes?

MR, SHERWOOD: |I'Il nove for approval.

MS. GOMVES: Second.

CHAI RPERSON SHI MOMURA:  It's been noved and
seconded. All those in favor?

MULTI PLE SPEAKERS: Aye.

MS. STEINMVEIER | have to abstain,

M . Shi monur a.
CHAlI RPERSON SHI MOMURA:  And | also will abstain.
MS. HIGASHI: M. Lazar, do you want an

abstention on the February m nutes?

MR. LAZAR | said aye. Can | not vote?
MS. HI GASHI:  Yes.

MR, LAZAR. kay. Thank you.

MS. HIGASHI: You're an abstention.

MR, LAZAR: |'m a rookie, okay?

M5. HIGASHI : This takes us to Item2. And

Item2 is the mnutes of the March 7th nmeeting. And --
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CHAI RPERSON SHI MOMURA:  |s there a notion to
adopt the minutes of the March 7th neeting?

MR, BELTRAM: M. Chairman, |'d just |ike
clarification, was M. Lazar at that neeting?

MS. HHGASHI : Yes, M. Lazar was at that

nmeeti ng.
MR, BELTRAM : Ch, okay. Yeah.
MS. HIGASHI: That was the day we net him
MR. LAZAR: | heard your voice on the phone,
remenber ?

MR, BELTRAM : Yes, that's right.

MS. STEINMEI ER. How coul d we forget,
M. Beltram ?

MR. SHERWOOD: [|'Il nove for approval.

MR. BELTRAM : Second.

CHAI RPERSON SHI MOMURA:  It's been noved and
seconded. All those in favor?

MULTI PLE SPEAKERS: Aye.

CHAI RPERSON SHI MOMURA:  Opposed? Abstai n?

['11 abstain.

MS. HIGASHI: This brings us to the proposed
consent cal endar. The proposed consent cal endar

consi sts of adoptions of two statements of decision,

School Crinmes Reporting Il, which is Itemb5, and Item 7,

Requests for Renoval fromthe State Mandates

Apportionment System Devel opnentally Di sabl ed Attorney

Servi ces.

It also includes Items 8 and 9, adoption of two
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proposed statew de cost estimtes, Seismic Safety
Retrofit Program and Very High Fire Hazard Severity
Zones. We've received no indication of opposition to
these itens being on the consent cal endar
CHAlI RPERSON SHI MOMURA:  Okay. Just to clarify,
so Item6, the SEMS, is being pulled off the consent?
MS. HHGASHI: Right. [It's not on the consent.
CHAI RPERSON SHI MOMURA:  Because it's reported
that way in the proposed agenda.
If there's no objection, could we have a rol
call vote on this.
MS5. HIGASHI: M. Beltram.
BELTRAM :  Yes.
HI GASHI : M. Foul kes.
FOULKES: Aye.
H GASHI: Ms. Gomes.
GOMVES: Aye.
H GASHI : M. Lazar.
LAZAR:  Aye.
H GASHI : M. Sherwood.
SHERWOOD:  Aye.
H GASHI: Ms. Steinneier.

STEI NMVEI ER: Aye.

> » » » p » » » » » O D

H GASHI : M. Shi nonur a.

CHAI RPERSON SHI MOMURA:  Aye.

MS. HIGASHI : The notion's carried.

VWhat 1'd Iike to do next is to take some of

the -- to reorder the itens for the hearings on test
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clains. But before we do that, we'd like to have all of
the potential witnesses for these itens please stand up
for their swearing in.

Do you solemly swear or affirmthat the
testi mony which you' re about to give is true and correct

based upon your personal know edge, information, or

belief?

MULTI PLE SPEAKERS: Yes.

MS. HI GASHI: Thank you.

I'"d like to start with Item 4, Involuntary
Transfers.

The test claimstatutes require school districts
to adopt rules and regul ati ons governi ng procedures for
the involuntary transfer of students to continuation
school s and opportunity schools, classes, or prograns.

In 1997, the draft staff analysis on this test
claimwas issued. That analysis recomended approval of
the requirenment for continuation schools to adopt rules
and regul ations and denial of the remaining portions of
the test claim The claimnt vigorously objected to
that part of the analysis that reconmended deni al based
on federal |aw and requested that it be w thdrawn and
rewitten. The staff analysis before you has been
updated and revised to address issues raised by cl ai mant
and to reflect the view of staff.

The staff analysis finds that prior |aw did not
require school districts to adopt specific rules and

regul ations for the involuntary transfer of pupils to
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conti nuation schools and opportunity schools, classes,
and programs. Therefore, staff concludes the test claim
statutes i npose a new program or higher |evel of service
upon school districts within the meani ng of section 6,
article XIll B of the Constitution, for the adoption and
i npl ementati on of these regul ations.

The staff anal ysis considers whether the test
claimstatutes inpose costs nandated by the state or by
the federal governnent, exam ning the application of the
U S. Suprene Court's decision in Goss v. Lopez.

Finally, the staff analysis presents the
Conmi ssion with two options. Option 1 for approval of
the test claim the Conmission, if it adopts Option 1
woul d approve the claimbased on the follow ng findings:

An involuntary transfer of a pupil to a
continuation school, opportunity school, class, or
program does not deprive that pupil of his or her
property right to an educati on and does not exclude that
pupi |l from school

Therefore, the requirenents to adopt the
prescribed regulations for the involuntary transfers
result in a new program or higher |evel of service under
section 6, XIll B of the Constitution and inpose costs
mandated by the State upon school districts pursuant to
Gover nment Code section 17514.

Al ternatively, the Conm ssion may partially
approve this test claimbased on Option 2. Option 2

woul d be based on one of the following findings: One is
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regarding a property interest. |[If the Commi ssion were
to make this finding, it would approve -- partially
approve this test claimbased upon the findings that an
involuntary transfer of a pupil to a continuation
school, opportunity school, class, or program deprives
that pupil of his or her right to an education and, in
fact, excludes that pupil from school

Therefore, due process requires the pupi
receive oral or witten notice of the charges against
himor her and if he or she denies them the pupil is
entitled to an explanation of the district's evidence
and an opportunity to present his or her side of the
story. Any requirements in excess of these mnim
requi renments woul d i npose costs mandated by the State
upon school districts pursuant to Governnent Code
section 17514. And this finding would be based on
Goss v. Lopez.

The other finding is one which is |less clear for
me, and that is one based on the liberty interest. And
the Goss case al so describes liberty interests where the
Commi ssion could find -- and the staff analysis points
out this would have to be based on additional testinony
or evidentiary support -- that an involuntary transfer
coul d seriously damage a pupil's standing with fell ow
pupils and teachers and interfere with |ater
opportunities for his or her education and enpl oynent.

Therefore, due process requires the pupi

receive notice and an opportunity to refute the charges.
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Accordingly, requirements in excess of these m ninmal
requi renents would i npose costs mandated by the State
upon school districts pursuant to Governnent Code
section 17514.

Based on the staff's review of the test claim
the draft staff analysis, and conmments filed by the
claimant, staff concludes and recomrends the Comm ssion
approve this test claimbased on Option 1

I'"d like to update you as well. During the |ast
ten days, we have received the follow ng docunents: On
March 22, the claimant filed a letter in support of
Option 1 and al so included case law in opposition to
Option 2. These materials were distributed to the
Conmi ssi on nenbers | ast Friday.

On March 27th, M. Paul Mnney filed a letter in
support of Option 1, and it's a very brief letter. |
have copi es here -- about two sentences. So these
letters are also available to you.

And then | ast night at about 4:58 we received
notice fromthe Departnent of Finance of an inconing
fax, which would request an extension of tine. At 5:02
t he Commi ssion received this fax, and we'll distribute
these right now

Wul d the parties state their names for the
record.

DR. BERG Carol Berg, Education Mandated Cost
Net wor k.

MR. CUNNI NGHAM  Ji m Cunni ngham with the San
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Di ego Unified School District, test claimnt.

MR, M NNEY: Paul Mnney with Grard and Vinson
on behal f of Mandated Cost Systens, |ncorporated.

MR, BELL: Jeff Bell, Departnment of Finance.

MS. OROPEZA: Jeannie Oropeza, Departnent of
Fi nance.

CHAI RPERSON SHI MOMURA:  Ckay. \Why don't we
start out by asking the Department of Finance why they
think that this thing should be continued.

MR. BELL: Yes. We're asking an extension of
the test claimbecause the anal ysis has recently changed
and we'd like nmore time to respond to the new Comm ssion
staff analysis. W would note also that we did call on
Friday the 24th to notify themthat we would be
requesti ng an extension. And since we haven't had
enough tine yet to fully review their revised anal ysis,
we think that we need nore tine to appropriately
represent the interests of the State

CHAI RPERSON SHI MOMURA:  And by that you're
tal ki ng about sone kind of previous analysis? Are you
tal ki ng about the 1997 proposed deci sion?

MR, BELL: That is the draft analysis from 1997;
that is correct.

MS. OROPEZA: We're actually tal king about their
recent analysis that we haven't had an opportunity to
take a |l ook at in conparison to what they did back in
1997. We actually received that a week ago, on the

20th. And because of staff turnover and so forth, the
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staff that even worked on the 1997 analysis is no | onger
with us, and so we need an opportunity to |ook at the
previous '97 analysis in conmparison to the | atest
Commi ssi on anal ysi s.

CHAI RPERSON SHI MOMURA:  Wel |, do the schoo
district people have any comrent just on this question
of nore tinme?

MR. CUNNI NGHAM We al so have had a very short
turnaround time. You're looking at the staff of the San
Di ego Unified School District on this, and | had an
opportunity to turn around ny conments in a couple of
days. The Conmm ssion staff notified the Conmm ssion and
all the parties last nmonth that this item was schedul ed
for April, and | would assune that the Departnment of
Fi nance, like | did, went back through the '97 analysis
in preparation for that before the draft for the fina
staff analysis came out. So we would ask that the
Commi ssi on not approve that request and that we hear the
matter today.

CHAI RPERSON SHI MOMURA:  Di scussi on by the
menbers of the Conmi ssion on the question of extension
of tinme or should we just nobve ahead?

M5. STEINMEIER | would like to proceed, M.

Shi monmura. Ml licent, did you --

MS. GOMES: Go ahead.

MS. STEI NMEI ER. Everybody was at the sane
di sadvantage. | mean, the '97 material was out there.

It's been out there for a while and |laying there, so
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everybody knew it was available. So | guess they're
both at the sane di sadvantage, so | would not be in
favor of postponing it for that reason, just because of
time.

MS. GOMES: | would tend to di sagree, reason
being is | would like as nmuch informati on as possi ble on
the entire issue. |If there's additional information
that is comng to light that we can get another |ight
on, | would be open to an extension of tine.

CHAI RPERSON SHI MOMURA:  Any ot her conments?

Yes.

MR, FOULKES: Thank you, M. Chair. On behalf
of the Controller, | agree that this is a fairly
conplicated i ssue and there have been some recent notes,
especially on the whole constitutional side of this. It
woul dn't hurt, at least fromour office's standpoint, to
have nore tinme to review, especially in |light of
material that canme out of the binder.

MR. LAZAR: May | say something? Just as a new
menber, | think | would appreciate nore tinme with it
al so, so.

MR. SHERWOOD: | dislike putting this off
further. This has been happening nore frequently, and
it bothers nme that it is happening. | believe this |ast
report went out on the 15th of the nonth. You indicate
you got it on the 20th. | do want all the information
so, once again | find nyself in the position | don't

want to nake a decision on an inportant matter without
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havi ng both sides represented fully. So ny tendency is
to go in that direction, to postpone, fromny

st andpoi nt, understandi ng that there has been a change
in the approach on this itemfromthe prior in '97. So
I will very reluctantly agree with this.

MR, BELTRAM : | agree with M. Sherwood.

MR, CUNNI NGHAM M. Chair? My |, as the
clai mant, ask that the Departnment of Finance be given a
date specific to provide coments prior to the next
hearing so that we don't run into this same issue next
nont h?

CHAI RPERSON SHI MOMURA:  So is it your request we
put it over to the next meeting?

MS. OROPEZA: W just needed nmore tine to | ook
at and give you as much information as we could provide
so you can nmeke an informative decision, so whatever
time you provide us is fine.

M5. HHGASHI: I n order for this to make the next
heari ng, we woul d need your comrents by next Thursday or
Fri day, and then that would give Jima shorter
turnaround tinme so that we would actually receive both
sets of comments in tine to put the analysis together
for provisions to be nmade in order for it to be on the
April agenda.

MR, CUNNI NGHAM  Thank you.

CHAI RPERSON SHI MOMURA: Ckay, so we'll put this
over to the next neeting.

MS. HIGASHI: Okay. The next itemis Item®6
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M5. HART JORCENSEN: I n the proposed statenent
of decision, will the parties please conme to the table.

In response to the devastation of the East Bay
Hlls fire, SB 1841 was enacted adding article 9.5
entitled "Di saster Preparedness” to the Government Code.
This test claimlegislation directs the Governor's
O fice of Enmergency Services, in coordination with al
interested state agencies involved in emergency
response, to establish by regulation the standardi zed
ener gency managenent system for responding to and
managi ng energenci es and di sasters involving multiple
jurisdictions.

While the test claimlegislation and
i npl ementing regul ati ons do not specifically require
| ocal agencies to adopt SEMS, failure to do so results
in aloss of funding for specified response-rel ated
personnel costs.

The Conmi ssion on January 27th, 2000, and again
on February 24th, 2000, heard this test claim On
February 24th, the Conm ssion unani nously denied the
test claimfinding that the application of the
Sacranento Il and Hayes factors evidenced this test
claimlegislation --

CHAlI RPERSON SHI MOMURA:  Coul d you speak up a
little louder. Unfortunately, we're conpeting with
the --

MS. HART JORGENSEN: On February 24th, the

Conmi ssi on unani nously denied the test claimfinding
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that the application of the Sacranmento Il and Hayes
factors evidenced this test claimlegislation and

i mpl ementing regul ations are not coercive and that |oca
agenci es adopting SEMS have freely chosen to do so.

If the Commi ssion concludes that this attached
proposed statenent of decision accurately reflects the
Conmi ssion's action taken at the February 24th heari ng,
staff recomends that the Comm ssion adopt the attached
proposed statement of decision

CHAI RPERSON SHI MOMURA: What do we do if we
still like the conclusion, but the reason doesn't seem
like it's consistent with what we had in m nd?

MS. HART JORGENSEN: At the prior neeting the
nmotion was to adopt staff's Option 2. And Option 2
provi ded that staff deny the decision by using the Hays
and Sacranento Il factors, but | think | need to back up
before that. There were several options available for
the Commi ssion on that. This was a rather conplicated
hearing. The first phase was to determ ne whether or
not it constituted a new prom se or higher |evel of
service. Then there was an analysis as to whether or
not it constituted a state mandate.

We heard input from Departnment of Finance. As
requested, they wanted the legislative analyst's office
to provide comments. Those comments were anal yzed and
put into the record. And also the Departnment of Finance
had the AGs office put forth sone of their thoughts on
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So there -- so if the threshold was that it was
a new program or higher |evel of service, the next
guestion was, was it cost nmandated by the State. The AG
indicated that it could not be cost nandated by the
State because by doing this, you're using the definition
of cost mandated by the State found in federal -- in the
definition of federal mandate. The definition of state
mandat e does not mirror that definition and does not
have the | anguage tal ki ng about the coercion

The legislative analyst's office set forth an
anal ysis indicating that there m ght be circunstances
under which you should | ook at the Hayes and
Sacramento ||l factors, which there is a state nandate to
det ermi ne whether or not there was coercion

So then what happened at that |ast hearing,
there was sonme di scussion -- there was no discussion
about the LI O approach or the Departnent of Finance
approach. So --

MS. GOMES: | know you're not done. |'msorry
tointerrupt. | would like to nake a notion to have a
reconsi deration of the vote based on that ny
under st andi ng was the Commi ssion nmenbers were voting
whet her or not SEMS was a st ate-mandated program or not,
not necessarily the application of those factors. So
based on that, | would request reconsideration of the
vot e.

CHAI RPERSON SHI MOMURA:  I1t's my understandi ng

that you were the person who made the notion at the | ast
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meeting to adopt this approach.

MS. GOMES: Yes, | was, not realizing that the
recommendati on included the Sacranmento |l and Hayes
factors as evidence. And | think that after all the
testi mony was heard and the back and forth, that that
was sort of lost inits entirety as far as what Option 2
was, was to deny the test claim not necessarily because
of those factors. So in that respect, | would ask for a
reconsi deration of the vote.

CHAI RPERSON SHI MOMURA:  There's a notion to
reconsider. |s there a second?

MS. STEINMEI ER:  To reconsider, yes, |I'll second
t hat .

CHAlI RPERSON SHI MOMURA:  It's been noved and
seconded. Why don't we have sonme di scussion on that.
You m ght just want to explain the reasons a little bit.

MS. GOMES: Actually, Pat, is that sonething
t hat we can do?

MS. HART JORGENSEN: Well, | ooking at Robert's
Rul es, you can nake that a notion to reconsider a vote.
You can vote on whether or not you will reconsider the
vote, but you cannot take a vote on the issue of whether
or not to approve or deny the test claim because it's
not on the agenda. What we have on the agenda is a

notion to approve the statenment of decision

So, as | understand MIlicent, what you're
saying is you don't -- when you made your notion, you
don't feel that -- that there were so nmany options that
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were avail able, that you did not necessarily -- that you

did not -- you did not necessarily wish to deny it on
the basis of applying the Sacranmento Il and Hayes
factors.

M5. GOMES: Right. That's exactly what |'m
sayi ng.

CHAI RPERSON SHI MOMURA:  So is what you're saying
that procedurally we can't really take up the question
of reconsideration --

MS. HART JORGENSEN: You can.

CHAlI RPERSON SHI MOMURA:  -- for notice reasons or
can we?

MS. HART JORGENSEN: No, |I'msorry. Wat you
can vote on is whether or not to reconsider the vote
taken. Then we need to -- if that notion is approved,
then we need to put this on next nonth's agenda and then
there can be a discussion, and then we need a vote on
what the determ nation was, what the actual Conmi ssion's
vote is on the SEMS test claim

MS. GOMES: | think one of my concerns is that
there wasn't necessarily a neeting of the mnds in
respect as to why the denial of the claimwas being
brought about, so | think this would be the best way to
handl e the situation so that we could be nore clear

MS. STEINMEIER  As soneone who didn't attend
the neeting, it wasn't clear to nme. | nean, initially I
t hought one thing and then | thought another thing. So

it wasn't clear and the record's not clear
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MS. GOMES: Right.

MS. STEINMEIER: This will have the effect,
t hough, of putting this off, you know. This decision
we'll have to go back and backtrack ourselves. And
don't see us reversing our basic decision, but we do
need sone reasons. | nean, we didn't deny or approve
things without sone sort of rationale. So for that
clarification purpose, again, | agree, let's backtrack

MR, SHERWOOD: Then are we going to rehear from
the claimant or are we going to rehear this fromthe
st andpoi nt of stating our -- concerning the factors,
different factors about why we canme to the vote?

MS. HART JORGENSEN: It will be noticed for the

test claimfor -- it will be an action item And you
can ask for nore testinmony, if you would like. We'IlIl do
the presentation of it. | nean, it will be the
re-presentation of the test claim And the -- you can

do it like you're doing right now, you can nake a

di scussion and at that tinme you can take a vote. But
you can't take a -- if you nake the nobve to reconsider
that's all you can do today.

So as far as you can go is you can either say
that you're going to reconsider the vote, if you find
that, then it's scheduled for next nonth. [If not, then
we'll go forward and then the next issue is whether or
not you approve the decision, as it's cal endared for
t oday.

M5. HIGASHI : Let ne just offer a bit of
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hi story. The Conmi ssion has done this before when
during the special education process there was one part
of the test claimin which we had a request fromthe
State Board of Education after the hearing had been held
on it and after the menbers had voted to rehear it and
reconsider it. And the Commi ssion did go through that
process, and this was all prior to adoption of the

st at ement of decision and not hi ng changed.

MR, SHERWOOD: And that's the key, am| right,
Paul a, it was before the statenment?

MS. HIGASHI: It was before the statenent of
deci si on.

MR. SHERWOOD: Voting on it.

M5. HIGASH : And basically what -- by taking
this action today, what you're saying is, in fact, this
doesn't accurately reflect the decision of the
Commi ssion so we need to revisit it.

CHAI RPERSON SHI MOMURA:  You know, 1'd like to
hear -- if the nenbers of the Commi ssion don't have any
ot her coments at this point, 1'd just |like to hear the
vi ewpoi nts of the witnesses on just the question of
reconsi deration, if any.

Have the witnesses identified thenselves yet?

M5. FAULKNER: |'m Marcia Faul kner with the
County of San Bernardi no, the test claimant.

MR, GRAYBILL: M nane is Ceoffrey Graybill.
I'"'m a deputy attorney general appearing as counsel to

the Departnent of Finance in this matter.
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MR. LOMVMBARD: Ji m Lonbard, Departnment of
Fi nance.

MR, GRAYBILL: | just had, along with
Ms. Higashi's coments, just something to add. | think
it is probably within the purview of the Commi ssion
today, if it is so disposed, if the -- what's before you
is the proposed decision and if the Conm ssion decides
that does not reflect the decision they made, you can
instruct the staff, | think, at this nmeeting what
changes shoul d be made in that proposed decision to
reflect what you did last tine. | don't knowthat it
necessarily requires a notion for reconsideration of
what you did last time if the only issue you' re dealing
with is whether what is witten accurately reflects what
you did. And so you're just follow ng through on a
deci sion that you nade |ast tine.

CHAI RPERSON SHI MOMURA:  Ms. Jorgensen, do you
have a comment ?

MS. HART JORGENSEN: Yes, if | may comment to
that. M understanding is that Ms. Gones is indicating
that she made the notion. The notion she nade was
specific. She specified staff's Option 2, which
indicated that that utilized Sacranento Il and Hayes
factors. And | don't think there's any way that we
could correct the decision right now to say sonething
other, since the notion was so specific. So | think the
proper thing would be to do a reconsider -- ask for a

reconsi deration of the vote, if there is going to be a
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change. If that's not appropriate, then it is the
Sacramento |l factors, but that was a notion that was --
that was the option that she -- that she indicated she

was following, and it was specific in the record.

MR, GRAYBI LL: Well, | understand that it's
specific in the record. |1've |looked at the transcript.
But what is not clear are what the inferences -- what

the correct inferences to be drawn fromthat notion are.
There's a staff Option 2, but that was not -- it was not
specifically discussed in the context of the nption,
which particular inferences with regard to Option 2 or
because Option 2 by inference anyway refers back to sone
anal ysis that the staff did but is not specifically

i ncorporated into Option 2 and that may not have been
the intention of the Conm ssion when it adopted

Option 2.

MS. HART JORGENSEN: And that's why | say that |
think the notion was very specific referring to an
option that spelled out what the option would be. And
have concerns if Ms. Gonmes is indicating that's not what
her intention was, that | personally don't think we
could change it wi thout going through and having a
hearing on the issue. That's all |'m concerned about.
This is not scheduled for a hearing. I1t's schedul ed for
whet her or not to adopt the statenent of decision.

CHAI RPERSON SHI MOMURA:  |I'minclined to follow
what Ms. Jorgensen's suggesting.

Do you have a coment ?
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M5. FAULKNER: Well, | was going to indicate
that | am concerned that there is a |lot of confusion
over the reasons for the denial of the test claim and
we appreciate it being very clear what the Commission's
reasoning was for that. Thank you.

CHAI RPERSON SHI MOMURA:  |s there any ot her
comment? |If not, | think we have before us a notion for
a reconsideration, in which case we would have to notice
it for the actual discussion at sone different day.

M5. HART JORGENSEN: It's a reconsideration of
the vote.

CHAI RPERSON SHI MOMURA:  Reconsi deration of the
vote. Do we have to specify at this point when we want
to take it up again if we do --

MS. HART JORGENSEN: Oh.

CHAI RPERSON SHI MOMURA:  -- vote to reconsider?

MS. HART JORGENSEN: We can schedule it.
There's no reason why we can't schedule it for next
nont h.

CHAI RPERSON SHI MOMURA: Ckay. W th that
under st andi ng, nay we have a roll call vote on this.

MS. HIGASHI : M. Foul kes.

FOULKES: Aye.

H GASHI : Ms. CGones.
GOMVES: Aye.

H GASHI : M. Lazar.

LAZAR:  Aye.

> 3 » » 5 D

H GASHI : M. Sherwood.
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SHERWOCD:  Aye.

H GASHI: Ms. Steinneier.
STEI NVEI ER: Aye.

H GASHI : M. Beltram.

BELTRAM :  Yes.

> » & » 5 3

H GASHI : M. Shi nonur a.

CHAI RPERSON SHI MOMURA:  Aye.

MS5. HIGASHI: Motion carries. W'Il|l set this
matter for the April hearing.

CHAlI RPERSON SHI MOMURA: W' re not getting nuch
done. When Annette gets back fromthe vacation, she'l
find it all still there waiting for her

MS. HIGASHI: This brings us now to the
begi nning of the test claimitens, and that is Item3
School Site Councils and Brown Act Reform This is a
test claimfiled by Kern Union Hi gh School District and

San Diego Unified School District and the County of

Santa Clara. This itemw |l be presented by Pat Hart.
MS. HART JORGENSEN: | see the parties are
coming to the table and I will try and speak loudly in

anticipation of a burst fromthe outside.
This test claimrelates to the application --
CHAlI RPERSON SHI MOMURA:  Excuse ne, Pat, before
we nove on to that, at this point I'd like to ask to
pass the chair over to M. Sherwood. |I'mgoing to
abstain fromthis matter and all the remaining nmatters
on the agenda. As to this specific Item3, School Site

Council, I"ve been infornmed that many years ago when |
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was at the Attorney General's Ofice, | guess | had sone
i nvol venent with this issue and even though | don't
remenber a bunch of it at this point, |I really think
that | ought to abstain. And also | really ought not to
participate in any of the executive session matters so
with that I["mturning it over to M. Sherwood.

MR, SHERWOOD: Thank you. Has everyone been
sworn in? | just wanted to nmeke sure.

MS. HART JORGENSEN: Okay. This is Item3
School Sites Council

This test claimrelates to the application of
t he open neeting provisions of the Brown Act to
speci fied school site councils and advisory comittees
of school districts which are created by state or
federal law. Wile it is clear that the Brown Act has
applied to the governing bodies of the districts since
1962, it is unclear when these school site councils and
advi sory conmttees created by state or federal |aw
became subject to the Brown Act.

Prior to the enactnent of the test claim
| egislation, the term"legislative body" was defined to
i ncl ude any advi sory comm ssion, advisory conmmttee, or
advi sory board of a |ocal agency created by the action
of a local agency. The test claimstatute, Governnent
Code section 54592, expanded the definition of
"l egi slative body" to include any other |ocal body
created by state or federal statute.

Section 54592 becanme effective on April 1st,
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1994. Three nonths |ater, the second test claim
statute, Education Code section 35147, was enacted to
exenpt the eight specified school site councils and
advi sory conmttees fromthe Brown Act requirenents,
only relative to special neetings, enmergency neetings,
cl osed sessions, crimnal and civil sanctions.

However, section 35147 retai ned the requirenent
for school site councils and advisory committees to
prepare and post a notice and agenda descri bi ng each
item of business to be discussed or acted upon

Staff finds that all of the school site councils
and advi sory conmttees at issue were created by state
or federal statute and thus first became subject to the
Brown Act when CGovernnent Code section 54592 was anended
in 1993.

If the Commi ssion disagrees with staff's
findings and deternines that the school site councils
and advi sory comm ttees were subject to the Brown Act
prior to 1993, the Conmi ssion nust continue its inquiry
to determne if the test claimlegislation inposes any
additional activities or a higher |evel of service on
the school site councils and advisory comittees.

Prior to the enactnent of the test claim
| egi slation, section 54954.2 of the Brown Act required
all legislative bodies to prepare and post agendas.
However, during this sane period, section 54952.3 of the
Brown Act only required advisory bodies subject to the

Act to provide notice of the neetings in their byl aws
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or, | quote, "by whatever rule," quote/unquote, was
utilized by that body.

Despite that apparent conflict between these two
provi sions, staff finds that based on the | aws of
statutory construction, because section 54952.3 was
specific to the requirenents of the advisory body, this
section should be interpreted as an exception to the
general rule that applied to all legislative bodies
subject to the Brown Act. Accordingly, it is staff's
concl usi on that Education Code section 35147 inposes a
new program or higher |level of service by requiring that
advi sory bodi es prepare and post agendas of their
neeti ngs.

Staff disagrees with the Departnment of Finance's
position -- excuse ne. Staff agrees with the Departnent
of Finance's position that the advisory commttees for
the Federal Indian Education Program and the
Conpensatory Educati on Program are required to conply
with the open nmeeting provisions of the Federal Advisory
Conmittee Act. However, staff finds, as set forth in
the matrix of the staff's analysis, that the notice and
agenda requirenments inmposed by the test claim
| egi sl ati on are broader and exceed the requirenments of
the Federal Advisory Conmttee Act.

Staff further finds there is no authority for
the position that a | egislative body nust have been
created in response to a state mandate in order to be

eligible for reinbursement or conpliance with the Brown
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Act. Staff concludes that the test claimlegislation

expanded the notice requirenents under the Brown Act.
And as with respect to the di scussion before,

the issue before us is not whether or not the schoo

site councils and advisory conmmittees are

st at e-mandat ed. The issue is whether or not the Brown

Act applies to their neetings.

W Il the parties please state their nanmes for
t he record.

MR. SHERWOOD: That is the staff's concl usion?

MS. HART JORGENSEN: That is the staff's
concl usi on.

MR. SHERWOOD: Correct. Co ahead.

DR. BERG Carol Berg, Education Mandated Cost
Net wor k.

MR. FONTAI NE: Ron Fontaine, representing Kern
Hi gh School District.

MR. CUNNI NGHAM  Ji m Cunni ngham San Di ego
Unified School District, the claimnt.

MR. M NNEY: Paul Mnney with Grard and Vinson
on behal f of Mandated Cost NetworKk.

MS. OROPEZA: Jeannie Oropeza, Departnent of
Fi nance.

MS. LOPEZ: Good norning. Leslie Lopez,
Attorney Ceneral's O fice on behalf of the Departnent of
Fi nance.

MR, SHERWOOD: Once agai n, good norning, and

thank you for being here on this issue once again. |
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guess we'll follow our normal practice and allow the
claimants to go first. M. Cunningham were you going
to be the point person on this?

MR. CUNNI NGHAM  Yes, thank you. There's
several reasons why the Conmi ssion nust find that the
test claimstatutes inposed a reinbursable
st at e- mandat ed new program or hi gher |evel of service.
The Departnent of Finance and the Legislative Analyst's
O fice have raised a ruckus about the interpretation of
article XIll B, section 6, primarily the Hayes and
Sacranmento Il cases and whether the State inposes a
mandat e when it inposes requirenments as a condition of
f undi ng.

We' ve rebutted these coments in our witten
coments. However, even if the Commi ssion would agree
with the state agencies on those argunents that the
programs that require the school site councils are
vol untary, the Commi ssion still nust find that the test
claimstatute i nposes a reinbursabl e state-mndated new
program

And why is that true? There's two reasons.
First, staff now recognizes the mandate alleged in the
test claimis not a requirenent to create the schoo
site councils. The nandate is the inposition of the
open neeting requirenents on the school site councils.
Let me repeat that. It's -- the nmandates are the open
nmeeting requirenents inposed on school site councils,

primarily the requirements to prepare and post an
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agenda.

The test claimrequirenents were not inposed as
part of the various statutes that put into place
progranms that required the creation of the school site
councils. The open neeting test claimrequirements were
i nposed years after those prograns that created the
school site councils were created.

The test claimstatutes are not man -- are not
di scretionary. They are clearly mandatory. There is no
di scretion involved on whether to comply with those or
not. And, again, they are not part of the prograns that
have the funding.

The Comnmi ssion has correctly held in other test
clainms that the requirements inposed on a schoo
district after it has nmade a supposedly voluntary
el ection are mandated if the -- if a requirenent is
added after you made the decision, then it wasn't a
factor in the decision on whether or not to participate
in the program And therefore because it is mandatory,
it is w're entitled to reinbursenent.

The second reason why the Comm ssion shoul d
approve this test claimis that you' ve already
determ ned that the sanme activities that are set forth
in this test claimstatute are reinbursable. Even if
you agree with the Departnent of Finance that schoo
site councils were covered under Brown Act prior to
1986 -- or actually prior to 1993, which is a position

we strongly disagree with, the Open Meetings Act changed
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significantly in 1986 to add agenda requirenents to al
| egi slative bodies. And this Conm ssion has al ready

found that those requirenments are a reinbursable state

mandat e.

VWhat the test claimlegislation did in two
steps -- again, assunming that they were covered prior to
1993 -- was to continue nost of those sane requirenents

in the Education Code and to take them out of the
Governnment Code. Now, there's no reason, and the
Department of Finance has provided no reason, why
sonmet hi ng ceases to be reinbursable nerely by nmoving the
requi renent from one code section to another code
section. So for that reason, even if you buy all of the
argunments of the state agencies, you still have to find
that this inposes a reinbursabl e state-mndated new
program

The other issue that they've raised deals with
whet her or not a programis truly voluntary or can be
mandat ed t hrough conpul sion. As staff notes, we don't
believe this is really presented in this test claim
We' ve provided comrents on it. W are prepared to
di scuss that in any rebuttal to the Departnent of
Finance if the Conm ssion decides it needs to go there.
However, we agree with the staff analysis. W believe
you shoul d approve this test claimbased upon the staff
analysis. And, again, we'd |like to reserve comments on
ot her issues for rebuttal

MR. SHERWOOD: Thank you. Does anyone else from
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the --

DR. BERG Yes. | only want to reiterate what
M. Cunni ngham has said. And that is, the focus of this
test claimis on this question: Did the Open Meetings
Act require a new duty of school site councils, and the
answer to that is a definitive, yes, it did. And that's
the only way that this Comm ssion can possibly find
regarding this question. And | urge you not to be
di ssuaded fromthat singular path, because the title of
the test claimis what has run, | think, the Departnment
of Finance ampbk. They got sidetracked into other kinds
of discussions that is -- that is not pertinent to this
particular test claim Thank you.

MR. SHERWOOD: Thank you. Paul

MR. M NNEY: A recent precedent for what Jim
Cunni ngham was sayi ng, the position on a nmandate on
voluntary activity would be the posting of schoo
accountability report cards, where we got sidetracked
with the discussion of whether or not school districts
were required to have Internet access first and
forenost, but they put a mandate on districts that had
I nternet access and you had to post the card. So,
again, it was a mandate on a voluntary activity where
t he Comm ssion recogni zed that mandate. We woul d j ust
support staff's very well reasoned and thoroughly
researched anal ysis and staff's recomendati on.

MR. SHERWOOD: Thank you. Anyone else? Wuld

the board like to ask questions or wait until after we
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hear from the Departnment of Finance? Wit? Okay.
Depart ment of Fi nance.

MS. LOPEZ: Good norning. Leslie Lopez. Well
as we stated in our letter brief to the -- to the
Commi ssion, what this test claimreally boils down to is
whet her there's a difference between state-mandated
costs and federal |l y-nmandated costs.

What the claimants have focused upon is this
sort of incentive and whether -- whether sonething's
truly voluntary. That doesn't show up in the state
statute. And it's Finance's position that there's a
difference in the definitions for a reason. And the
| egi sl ature has decided that for the best interests of
the State, the State can have these voluntary prograns
out there and then attach conditions to them

And, you know, we went through the laundry I|ist
of all of the site councils that are involved in the
test clains, and all of them have some sort of a feature
where there's a decision to participate in the program
And if you participate in the program then certain
conditions and qualifications apply, and then you get
some funding.

But the converse is also true. |If a schoo
district decides not to participate in that program
they don't get the funding, but, again, they don't
provi de the program services, so they're really not out
anyt hi ng.

I"d also point out that in terms of the focus of
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this -- and this the January 26th San Di ego rebutta
brief. They state there that the test clai mdoes allege
that school site councils and the advisory conmmttees
listed in the Education Code are nmandated. So, you
know, 1'm not sure who's focusing on what here, but, you
know, as we wal ked through all the statutes, there has
to be sone sort of a decision made to participate in the
program Then an advi sory body is set up by the
district. The statutes describe what is the conposition
of these boards, but it's the district that has the
final decision-nmaking authority over that.

And it's our position that advisory conmittees
of this type have been subject to the Brown Act since
the 1960s. That's been the position of the AGs office
consistently since al nost the creation of the Brown Act.

If you have any questions, |'d be happy to
answer them

MR, SHERWOOD: |'msure we will.

M5. GOVES: At this point | would |ike to hear
M . Cunni nghaml' s response to the voluntariness of the
programthat Ms. Lopez has cited.

MR. CUNNI NGHAM  Yes, thank you. Again, | don't
think we even need to get there to reach this decision
We are prepared to go through the analysis that the
Department of Finance went through to get to their
conclusion. W believe that the Hayes case and the
Sacramento |l case, the logic of that case applies not

strictly to federal programs, but also to state
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programs, and froma practical point. And we think the
| egal interpretation, you can have a program i nposed on
you t hrough conpul sion in addition to having a strict

| egal requirenent, and that's what the Hayes and
Sacramento ||l cases go through.

If you wish, I've got nmy own analysis of the
di fference between 17513 and 17514 that |'ve provided in
my comrents. | have sone handouts today, if that's your
request that we go through why | think the Departnent of
Fi nance is barking up the wong tree on that issue as
wel | .

But from our perspective, you don't have to go
there. Even if you assune that the issue -- that these
prom ses are voluntary, there's so much noney at stake
There was a clear intent of the |egislature to inpose

these requirenents through conpul sion. There are sone

very practical -- serious practical results from
declining billions of dollars in revenues which these
programs make available. |It's how the State has handed

out noney to school districts recently. Everything
conmes through a categorical funding. There are no new
funds. And we can go through that analysis. But,

agai n, ny recomrendati on would be that you have enough
before you to make the decision that these school site
councils, the Open Meetings Act requirenents on schoo
site councils were inposed through a statute that has no
di scretion, was imnmposed years after these voluntary

programs were in place. They are not -- the Open
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Meetings Act requirenments are not part of the
categorical funding statutes. They were separately

i mposed first by the Brown Act and then by the separate
Educati on Code provi sion.

But, again, if you care to go through ny nore
detailed analysis, |I'mprepared to do that.

MS. GOMES: Thank you.

MR, SHERWOOD: So it's your contention that it
woul d not be -- that this is going to be a Hayes Act
deci sion or based upon that, it would be related to the
fact that whether it's voluntary or not nmmkes no
difference. So if the board make a decision with the
staff's finding, we're not even discussing the voluntary
concept of whether or not these school site boards are
vol untary or not.

MR, CUNNI NGHAM  That's my understandi ng of the
staff's recomendation, yes.

MR. SHERWOOD: Now, when we had the first -- or
the last hearing on this particular matter, staff nade
recommendati ons and options and they were based on a
little different concept than what we see today. And we
were |l ooking then at the possibility of sone of these
advi sory conmm ttees being voluntary whereas the schoo
site councils were mandatory under that anal ysis.

That issue -- before we get to the issue that's
bei ng di scussed at this particular nmeeting -- is stil
of inportance to ne in that Finance is indicating,

basically, that all school site councils -- not all, the
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ei ght that we're tal king about here -- and advisory
committees are voluntary. And yet in reading through
all the material, I'"'mnot quite sure of that when it
comes to the school site councils and especially those,
not so nuch the advisory comm ttees.

Can you tell nme, explain to me, why the schoo
site councils are not voluntary, but mandatory at the
school |evel.

MR. CUNNI NGHAM  Wel |, sonme of the statutes --
think, the staff has set this out very well. Sone of
the statutes that are -- there is a requirenment for you
to forma school site council to decide whether or not
you're going to participate in prograns.

MR, SHERWOOD: Ckay. That's an inportant point
right there. | know that the material talks about
shells, shells created. And then | believe Finance
somewhere back here in this material tal ks about there
had to be an act before you get to the shell, there was
an act made at the district [evel or something of that
nat ur e.

MR. CUNNI NGHAM  Yeah, that was their
contention. | don't know whether they had anything that
supported that.

MR. SHERWOQOD: No, that's their contention. |

agree. | agree. \Wat would your comment to that be?
MR. CUNNI NGHAM  Again, | can't -- | read the

| aw the way the staff has analyzed it. | don't see any

addi ti onal decision that's made by the -- by this board.
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It's a decision made at the school site | evel based upon
this statute whether or not you are even going to
participate in the programat that site.

MR, SHERWOOD: Ckay. | know the Departnent of
Fi nance wants to nake a coment on that. Wuld you go
ahead, please.

MS. OROPEZA: |1'd like to point out that not
every school district currently has a school site
council, thereby inplying that it is not a mandatory
requirenent. In the past, the legislature as well as
the adm ni stration has provided incentive funding for
various prograns, including these prograns that you have
before you. And as a condition of receiving those funds
in sonme instances the site councils, if they are
available, are required to provide -- cone up with plans
and deternm ne how to spend those funds. And, again,
they are not mandated. There's even provisions that
allow for those districts that do not have site councils
to use other groups to provide this service.

And, again, many of the prograns before you, not
all districts participate. For exanple, the dropout
program the maintenance and notivation, there is only
about 35 to 40 districts out of the 1,047 districts, so
we clearly disagree with the fact that school site
council -- including school site councils, which nost
di stricts do have, but not all -- are nandated.

The other thing | wanted to point out sort of on

a separate issue is that from our perspective the
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| egi slation that was passed in '93 sinply clarified who
was required to adhere to the Brown Act requirenents.
The fact that those site councils or advisory comittees
were not conplying isn't the issue. They should have
been conplying, nost likely, but this legislation sinmply
clarified and reduced the requirenment for those advisory
committees. And so we think that even that requirenent
isn't valid.

DR. BERG W need to disagree. And the reason
we need to disagree is I'mone of the old girls who was
around when the program started. And the school site
councils and their creation were originally not a
| egi sl ative appoi nted act of the school board. They
were done at the school site.

And it wasn't until 1993 when the Brown Act
Reform -- and that's what it was called -- the Brown Act
Ref orm cane al ong on the heels of a nmjor change in
terms of school reform and it was called the
School - Based Coordi nated Program which renpoved the
i ndi vi dual determ nation by school site whether you were
going to be a school inprovenent school or not to the
district |evel.

And it was at that point that the district, the
school board, would then actually appoint through a
recommendati on process -- the school sites thensel ves
made the reconmendati on of who was going to be on the
council and the board ratified it. But it wasn't unti

after the Brown Act Reform Program had begun that these
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were constitutionally |egislative bodies created by the
Board of Education. Before that they weren't.

And |'"mhere to tell you, sir. |In those ol den
days, we never had an agenda. W never posted an
agenda. They were not open neetings. And it was Brown
Act Reformthat caused all of that to cone into play.

MR, SHERWOOD: Thank you, Carol

MR. CUNNI NGHAM  And, again, the point needs to
be made, even if they were covered, the 1986 | egislation
was the one that required an agenda of any |egislative
body. And this Commi ssion has al ready found that those
agenda procedures are rei nmbursable. There's no reason
that those activities would cease to be reinbursable
si mply because they were noved fromthe Governnent Code
to the Education Code.

DR. BERG Ri ght.

MR, SHERWOOD: Thank you.

Further questions? Joann

M5. STEINMEIER:  Just a comment. | need to
second what Ms. Berg just said or Dr. Berg just said.

Al though | wasn't on a school board when they were first
formed | certainly was there when the change occurred.
And | can concur that they were really, really truly
just very informal advisory committees before. And no
one ever thought, no one ever even brought any suit
against themif they had literally under the Brown Act.
No one even tal ked about Brown Act requirenents,

anypl ace in the education conmunity anywhere. So if we
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were just ignorant, we were ignorant. But no one had --
no one in the State ever thought that, or | believe

| awsuits probably woul d have occurred due to any action
the site council m ght have taken.

But the 19 -- the 1993 changes were catacl ysmc.
I mean, the board began to tal k about the site councils.
We approved their bylaws. We never -- they never even
had byl aws, for goodness sakes before that. So they
really becane |egislative bodies because of the Brown
Act change, really clear. They cane under the Brown Act
at that point.

The reason why -- why sonme of those heavy
requi rements were taken off themis because you woul dn't
have gotten anybody to serve on them That was the
problem No one wanted to have to undergo what a menber
of a legislative body has to go through in this state,
except for a few of us strange people who still can do
that. M. Lazar is one of those people. You know, your
life's an open book.

And site councils really don't want to be that.
They wanted to be advisory conmmttees.

So | am absol utely convinced they were not under
the Brown Act prior to 1993. |If they were, someone was
dr eanm ng.

As far as the existence of site councils today,

I do not know a school district in the state of
California, but maybe |I live a sheltered |ife, that does

not have site councils at al nost every school unless
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there's some strange reason because funding is directly
attached to it. There's no way you woul d have any
reasonabl e amount of funding for school inprovenent if
you didn't have a site council. So unless you're just
stupid or brain dead, you had a site council. | mean,
there was no reason not to.

So sone of these argunents about they were not
covered or covered just don't nmke sense to nme. And it
was really clear that the 1993 changes ki cked in an
i ncredi bl e ampbunt of difference in the way we treat site
counci | s.

So | think you don't even have to | ook at the
coercion piece at all. |It's real clear to nme. | nmean,
it was |like a major change in school districts in
California once that |aw was passed.

MR, SHERWOOD: Further questions? Yes, M chael

MR, FOULKES: Just a followup comment. |
apol ogi ze, I'mgetting over a cold so I'mtrying to not
tal k very much today.

And | think I agree with both what the clai nants
and what Ms. Steinneier said in terns of what people's
perceptions were at the tine. Certainly that they
weren't -- that they didn't perceive thensel ves being
under the Brown Act. But the question, | think, that
the Attorney General's Ofice gets to is, whether or not
they were practicing under that, were they legally
required to do that. And the fact that people weren't

suing themonly because they weren't, that's a whole
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different issue than whether they were supposed to.
MS. STEINMEIER: In California?

MR. FOULKES: You know, the Controller's sense

is that -- that froma | egal standpoint, they should
have been following the Brown Act. So -- so she agrees
with -- with the Attorney General's opinion on that.

Now, the question of whether or not these are requiring
additional things is a different issue. But fromthe
sheer -- the basic substance of the Brown Act, she sees
that as going further back than the 1993 | aw.

MR, BELTRAM : Wy does she think the '93 | aw
was passed then?

MS. STEINMEI ER Why even bot her?

MR. BELTRAM : Wy did we need a '93 | aw at al

t hen?

MR, FOULKES: Well, again, |, you know, haven't
read the whole statute, | nean, the whole bill, so.
wasn't here in '93 which is why. | was practicing |aw
SO0 -- so | can't speak to that and I don't know her
reaction to that, but again, | think there's, you
know -- there are a whole | ot of people right now who

the Brown Act applies to who aren't following it.

So often the -- froma |egislative perspective
the legislature will say, you know, there's a variety of
reasons for giving people direction to do what they're
supposed, for exanple, the school inprovenent. This is
an exanple where the |aw sort of cleared what the |ocals

had to do, but if you don't do it there wasn't much
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enforcenent teeth in it unless you clarified the [ aw and
put some teeth into it.

MS. LOPEZ: |If | can respond?

MR. SHERWOOD: Further coments fromthe
menber s?

Depart ment of Fi nance.

MS. LOPEZ: Thank you. |If | could respond to
that, it's the AGs opinion, and it's a formal witten
opinion -- oh, I'msorry -- has taken a formal opinion
t hat advi sory bodies were subject to the Brown Act since
the 60s, all of the requirenments of the Brown Act.

The ' 93 anendnents to the Brown Act, there was
just a whole host of amendnments. And in our view, it
didn't expand the definition of |egislative bodies, it
just sort of condensed a whole |aundry list of them and
worded it alittle bit differently, but it wasn't
necessarily an expansi on of what type of bodies were
subj ect to the Brown Act.

So '93 didn't add any -- any new Brown Act
requi renents. And then when the Ed Code anmendnents cane
out, what that did was reduce the Brown Act
requirements. So if that clarifies your question --

MR. BELTRAM : Does the AG enforce the Brown
Act ?

MS. LOPEZ: No. There's not -- there's not --

MR. BELTRAM : The interpretation is that
everyone is covered by this and they're not doing it,

t hen they pass another |law. You woul d assune the AG
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woul d have tal ked to the |local district attorney and
there woul d be sone action taken

MS. LOPEZ: Well, it could be that, you know,
issue didn't really conme up, but --

MR. BELTRAM : It nust have cone up because we
seemto have a new | aw on the books since '93.

MR, CUNNI NGHAM  For the Attorney Ceneral to be
correct on that position, they have to prove two things,
and we don't think they can prove either one of those
two things. First of all, they had to show that a
school site council was an advisory committee to the
school board and, second, that the school site counci
was created by formal school board governing board
action. And we've provided in our rebuttal that schoo
site councils do not advise school boards. They are
created by statute to nake state-directed policy
deci sions at a school site |evel.

Second, this school site council nenbers are not
appoi nted by the school boards. They are appointed
according to the statutory schene that is put into each
of these different statutes. And the statutes specify
who the nenbers will be. The nmenbers generally will be
t he principal of the school and an equal nunber of
teachers and parents. Sonetines students sit on those.

And they are not created by any formal action of
the school board. Formal action neans sonething like a
resolution or an ordinance, and there is no -- they are

not created by any action that is simlar to that type
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of formal action.

So, again, they have to show that they are
advi sory conmittees. For themto be successful to say
that they were covered prior to '93, they have to show
that they were an advisory comrittee to the schoo
board. They are not. And they have to show that they
were created by formal action of the school board, and
they were not.

But, again, even if you agree with them on that
poi nt, you have to go back and understand that what this
does is to continue the agenda requirenments, the Open
Meeting Act requirenents, that were inposed in 1986, and
you have already determi ned that those are reinbursable
activities.

MR, SHERWOOD: Board nenbers, any further
guestions?

M5. STEINMEIER | do have one other item
There are several bodies -- besides school site
councils, we're also tal king about bodies that were
created by federal statute, the Issue 3 on page 20 talks
about the Federal Indian Education Program and the
Conpensatory Educati on Program that were mandated by
federal |law rather than state law. Did any of claimnts
want to talk about that piece, which we haven't really
tal ked about?

MR. SHERWOOD: Do claimants wi sh to nake a
conment on that?

MS. STEINMEIER  In the staff analysis.
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MR. SHERWOOD: The conpari son on page 20, 21, |
believe it is.

MR. CUNNI NGHAM  The matri x?

MS. STEI NMEI ER: Yeah. Specifically the federa
programs, M. Cunningham that come under the Brown Act
because of the sanme logic? Different |ogic?

MR, CUNNI NGHAM  Well, again, | think that staff
has done an excellent job in their matrix to show the
di fferences between federal requirenments for open
nmeetings and state requirenents for open neetings, and
we agree with the staff that they have done an
exceptionally good job on that. The result of that is
t hat under that analysis that the main activity, which
is the preparation of an agenda for each of the
nmeetings, is not required under federal |aw, but yet is
requi red under the state |aw.

MS. STEI NMEI ER: Thank you.

MR. SHERWOOD: Further comment? Yes, M chael

MR. FOULKES: | just look right to the --

M . Cunni ngham brought up the issue of the '86 action
that was taken, and | don't see that in here so | was
wondering if staff could comment on his contention that
this is a continuation of what we found in '86.

MS. HART JORGENSEN:. Okay. | wasn't there for
the original Open Meeting Act, but the way that |
understand that it applies -- and, Paula, correct me if
I"'mwong -- | don't think any distinction was nmade as

to whether or not any of the prograns were
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st at e-mandat ed, but for the | ocal progranms that were
required to conply with the Brown Act. | think it was
the Brown Act cane down, said to |ocal agencies they
must conply with this, and | don't think there was any
determ nation as to whether or not -- | mean, obviously
they had to be locally created but it applies to bodies
that were -- that they were created by the | oca

gover nment .

So just by virtue of the statute, the way |
understand it was, there was no distinction nade as to
whet her or not the local |egislative body of the |oca
body was mandated. | don't think it could have been
under our definitions here because the locals crated it.

Carol, | think | defer to your historical --

DR. BERG. The old girl, right?

MS. HART JORGENSEN: -- indicating that you --
that you did not think that these were approved by the
| ocal districts.

DR. BERG Well, they weren't. They weren't
until after the Consolidated Application Program cane
into play.

MR. CUNNI NGHAM  Yeah, the other comment is the
original requirenent that you have a city, you know,
formng a city is a -- if you buy the Departnent of
Fi nance argunent, fornming a city is a discretionary act,
so any mandates inposed on a city follow the creation of
a discretion -- the exercise of discretion to forma

city.
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DR. BERG So there are no mandates.

MR. CUNNI NGHAM  So there are no mandates for
cities. |If there's been a county that's been split off
at sone point in time, you know, that's a discretionary
activity and any mandate that follows fromthat
obviously can't be a mandate. So again the
Depart ment --

MR. BELTRAM : Not since 1911

MR. CUNNI NGHAM  -- continues to take this on to
its ridiculous extreme. And, again, we don't need to go
there.

DR. BERG You don't need to go there

MR, FOULKES: | guess to get back to what ny
guestion was, you don't really have know edge of what

the committee, fromthe staff perspective, what happened

in '86.

MS. HART JORGENSEN: What do you nmean what
happened?

MR, FOULKES: What the action by the Comm ssion
was.

MS. HART JORGENSEN: Well, it wasn't in '86.

MR. FOULKES: Well, whenever.

MS. HART JORGENSEN: When was the open neetings
test clainP

MS. HI GASHI: Ask one of the clainmants.

DR. BERG ' 89.

MR. CUNNI NGHAM | believe it was 1989.

MS. HART JORGENSEN: And when | | ooked through
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the record of paraneters and guidelines, and | didn't
see -- in fact, | specifically looked for it to see if
there was any distinction made as to how or under what
authority the body that was required to conply was where
it cane into existence. | did specifically |ook for
that. So | don't know if it was brought up or if
everyone just --

MR, CUNNI NGHAM If M. Foul kes' question is, is
the activity that we're seeing here the sanme activity
that's reinbursabl e under the Open Meeting Act
statute --

DR. BERG  Yes.

MR. CUNNI NGHAM  -- then | think the answer is
clearly yes, and | think staff would agreed with us.

MS. GOMES: And that's in regards to posting the
agenda and in that respect.

DR. BERG Ri ght

MR. CUNNI NGHAM  That's correct.

M5. GOMES: But not necessarily the creation of
the prograns thensel ves.

DR. BERG Right.

M5. HIGASHI: But the issue is whether --

MR. CUNNI NGHAM | know that that issue was
di scussed.

MS5. HHGASHI: And if the claimnts were to be
rei mbursed for the activity one way, if the Comm ssion
woul d approve this test claim one way of doing it would

be to anmend the Open Meeting Act Ps and Gs and to add
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t he descriptions for these bodies.

MR, CUNNI NGHAM  Actually, | don't think we
woul d be able to do that because the Open Meetings Act
Ps and Gs relate to the Governnent Code provisions, and
this is now an Educati on Code provision, so.

MS. HIGASHI: | just suggested that was one way
that it coul d be done.

MS. HART JORGENSEN: And M chael, does that
answer your question? | think -- | don't --

MR, FOULKES: What is nmy question? M question
was answered by the claimants. | was hoping that staff
woul d have that institutional know edge, but apparently
they don't.

MS. HART JORGENSEN: And, again, | don't have
personal know edge for that, so | was deferring to them

MR. FOULKES: Right.

MS. HART JORGENSEN: Was your question answered?

MR, SHERWOOD: M chael, the comrent you nade
earlier, if your feeling is, though, that this goes back
to '61 --

MR, FOULKES: That's why | was just curious as
to when they brought it because it wasn't in our
write-up notes.

MR, SHERWOOD: The feeling is it goes back to
'"61. It really doesn't nake any difference.

MR, FOULKES: No. No. | was just curious.

MS. STEINMEI ER: One thing, M. Sherwood --

MR, SHERWOOD:  Yes.
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MS. STEINMEIER  -- then | want to nmake a
not i on.

M. M nney brought this up. W, not too |ong
ago, approved another test claimthat had to do with
posting the school inprovenent report cards on the
Internet. Now, it is discretionary for school districts
to have a Wb site. You don't have to do that. And yet
we found that that was a mandate. | think there's a
good parallel here.

If you didn't have -- let's say you didn't have
to have a site council. | think it's al nbst nandatory,
but let's take that aside. Let's say you didn't have to
have them The fact that you do nmeans that they are now
absol utely subject to the Brown Act as of 1993. | think
that's pretty clear.

And -- and if they're optional or not, it
doesn't really have any bearing on the case, although
can make a case, and |'m sure M. Cunni ngham and ot hers
could, that it wasn't optional. It was totally
coercive, if we want to go to that kind of rationale,
which | clearly heard you saying you don't want to do.

So l'd like to nove the staff recommendati on on
this matter, that we approve that there is a
st at e- mandat ed program

MR. LAZAR |'Il second.

MR. SHERWOOD: We have a -- we have a notion.

Do we have a second?

MS. HART JORGENSEN: Joann, so we don't run
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into --

MS. STEINMEI ER:  The sanme problem we had before,
| need to anend that, don't |? This test claimhas a
rei mbursabl e state-nmandated program and the staff's
analysis is a part of that notion.

MR. CUNNI NGHAM  The staff recomendati on?

MS. STEINMEIER  The staff recomendation is
actually a part of that notion, yes.

MR. SHERWOOD: And Joann, this, therefore

whet her or not the program was voluntary or not has no

effect.

MS. STEINMEIER: W are not using that in this
anal ysi s.

MR, SHERWOOD: Ckay. | just wanted to meke that
cl ear.

MS. STEINMEIER: Yes. In light of what just
happened a little while ago, yeah. For the purposes of

this test claim yes, sir.

MR. SHERWOOD: Now, we have a notion.

MS. STEINMVEIER:  And a second.

MS. HI GASHI : W have a second.

MR. SHERWOOD: Do we have a second?

MS. STEI NMEI ER: Yes, by M. Lazar.

MR, SHERWOOD: By M. Lazar. | apol ogize.
MR LAZAR:  Yes.

MR, SHERWOOD: Ckay. To revisit the issue of

the voluntary relative to the case you're referring to

on the Internet, I wonder if anyone could give ne a

77



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

little nore detail and backdrop on that.
MR, CUNNINGHAM 1'd be happy to do that,

M. Sherwood. The test claimat issue then was the

school accountability report cards. It was a

requi renent that we post a number -- that each schoo

put together a -- call it a school accountability report
card that has a nunber of different, | guess they'd be
sort of --

DR. BERG They're informational

MR. CUNNI NGHAM  -- informational items such as
your default, your dropout rates at that school, the
school crime statistics for that school, a number of
ot her things.

One of the requirenents in that was that the
school accountability report card had to be posted to
the Internet. And there was a discussion by this
Commi ssi on whether or not an Internet -- having an
Internet site was optional or not. And the Conm ssion
decided it really didn't need to nmake that determ nation
because for nobst schools, they had al ready made the
determination to get on the Internet, and this
| egi sl ati on was inposing a requirenent after that
deci si on had al ready been nade.

So you can't unring the bell on that decision.
It was made, and the decision of whether or not to have
an Internet site was nmade before you had the requirenent
to post these school accountability report cards, so it

didn't enter in the decision-making on whether you were
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going to have a website or not have a website.

MR, SHERWOOD: How did that affect the prograns
going forward? W're tal king about prograns that had
this Internet in place at the tinme of the decision. |If
it was a voluntary situation, what about the prograns
goi ng forward voluntarily?

MS. HHGASHI: It's ny recollection -- M. Staply
(phonetic) is here, he could help me on this -- that we
clarified and allowed for reinbursable activities only
those activities and only those costs that were directly
related to the information requirenents inposed by the
superintendent and the legislation for the gathering of
that data conpilation, preparation, and actual posting
on the Internet. W did not include as reinbursable the
establishment of the Internet connection, as | recall
and the paynent of those fees for establishnent of the
I nt ernet connecti on.

And it was clearly -- we had three or four
prehearings to get through this set of Ps and Gs. And
as | recall at the end it was pretty nmuch agreed to what
di d get adopted.

MR. SHERWOOD: Thank you. Department of
Fi nance.

MS. OROPEZA: And back again to your point or
your question, the school accountability report cards
are required in statute. They are not voluntary and
therefore, you know, | would agree that if then you

mandat e that those school districts that have an
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Internet post them that is appropriate. But the report
cards, unlike sone of these other prograns, are
required.

MR. CUNNI NGHAM  Just as the Open Meeting Acts
requi renments are required.

MS. STEINMEIER: That's why | didn't want to go
there. Now you understand why. Because all of a sudden
you -- | don't think we actually need to, in order to
find this one, | don't think we have to. And that's why
the staff analysis probably doesn't include it. You
don't need to get off on that particular piece, if it
was voluntary or involuntary. | could nmake a pretty
good case that it was very coercive that you had to do
it because the funding was incredible. But for the
purposes of this test claim | want us just to do it
based on the staff analysis, which does not include that
pi ece.

M5. HART JORCGENSEN: And maybe if | can explain,
the reason why the anal ysis was changed was because
these prograns were already enacted. They're already in
pl ace.

MS. STEINVEIER.  Very good.

M5. HART JORCENSEN: They're already there.

So -- and | nyself got caught up --

DR. BERG Si detracked.

MS. HART JORGENSEN: -- thinking that the
issue -- and you're right, the caption is school site
council, so | nyself went there, and then | sat down
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when it canme back to ne and officially to ne, | |ooked

at it, and that was ny conclusion, that was ny

recommendation. But, again, the testinony has been very

hel pful here and it's good to |look at this and al so
to -- I"'mglad M. Foul kes asked the question he did so
we could then see what we've done in the past to make
sure we're consistent.
But it was on the basis of the fact that these
perhaps are already in existence that the analysis
was -- that the conclusion was reached by the staff on
t hat issue.
M5. GOMES: |'mnot sure | understand that
rati onal e because they're already in existence. |
mean - -
MS. STEI NMEI ER:  The deci si on was al ready nade.
MS. GOMES: |'msorry?

MS. STEINMEI ER: The deci sion was al ready nade.

You coul dn't know those things were going to happen, so.

M5. GOMES: To have the programin place.

MS. STEINMEIER:  Ri ght.

MS. GOVES: But that in and of itself is
di scretionary to the school districts.

DR. BERG Not anynore, it isn't

MS. GOMES: Theoretically.

DR. BERG You can't say, "I don't want to play
anynore."

MS. STEINMEIER  You can't |eave the program

once you're in.

81



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

DR. BERG You can't opt out. It used to be
i ndi vi dual school --

MR, SHERWOOD: | think this gets back naybe to
the question you said you can't opt out.

DR. BERG  You can't. Individual schools used
to be able to opt in. Wen the Consolidated Application
Program canme into place, the district went to schoo
i mprovenent programs. It was no |onger an individua
site opt in or opt out. The district now deci des.

MR, SHERWOOD: M licent, go ahead.

MS. GOMES: They basically deci de whet her or
not -- I"'mnot sure |'mfollow ng what you're sayi ng,
and | want to be very clear on this.

DR. BERG Ckay. The school site counci
programis tied to a | ot of categorical noney, okay?

MS. GOMES: Right.

DR. BERG It used to be a very limted program
It was limted to K3. When it becane a Consolidated
Application Program it expanded from K3 to K12 and
became a districtwide program So it was no |onger the
local little school district deciding whether | want it

to be an early chil dhood educati on or not, which was

originally the decision that |, as a school principal
made. Yes, | wanted to be an early chil dhood education
school .

That was | ong before the categorical prograns
and the system of funding schools became what it is

today, where we have a nega itemw th categorica
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programs all listed in it and every school district has
got their hand in those nega item categorical prograns.

MR, CUNNI NGHAM  One of the problens, | think,
Dr. Berg hit on is that sone of these prograns, the
school site council is continuing, but a ot of the
i ndi vi dual progranms have been wrapped into the nmega
item

DR. BERG Ri ght

MR. CUNNI NGHAM  So there's not necessarily an
ability to opt out of an individual program Now, even
if there were, | think then we would get back to the
di scussi on of what Joann was tal king about, and that is,
you know, is the nobney so significant, particularly when
you' re now tal king about taking away billions of dollars
that you've put in your budget that you' ve used to
i mpl enent all sorts of different prograns, can you
really make a true voluntary decision to opt out? And,
again, | think if we had the opportunity to --

MR. SHERWOOD: That's not the issue.

MR. CUNNI NGHAM  -- discuss that, we would come
to a conpletely different conclusion fromwhat the
Department of Finance has. And, again, | think that's a
very interesting intellectual discussion. W'd love to
have that another day on another test claim | don't
think we need to do that.

MS. STEINMEIER: W will.

MR. SHERWOOD: |'m sure --

M5. STEINMEIER It will be back
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MR. SHERWOOD: -- the Departnent of Finance
woul d Iike to comrent.

MS. OROPEZA: | was just going to say that |
di sagree that a district couldn't opt out and that, for
exanple, as | nentioned earlier, the dropout program
provi des about $48,000 total for any district that
participates in the program and if a district chose not
to participate in that programthey could withdraw
They woul dn't have to provide the service, and
t herefore --

DR. BERG Froma little, tiny, itty-bitty
program but not school inprovement prograns.

MS. OROPEZA: Right. And that's what |I'm
saying. But you -- but what we have before us are the
costs that are associated with those prograns and
because they can opt out, they do not have to
participate, then these activities are as a result of
their choice to be included in the program

DR. BERG W just disagree.

MS. GOMES: Going back to the previous argunent
about the Brown Act and when it applied to these
nmeetings, you know, | mean, it's obvious the claimnts
are saying that they didn't apply to themprior to 1993.

DR. BERG No, | think it was in '86

MR. CUNNI NGHAM '93 is the date that we believe
i nposed the requirenent for the first tine on the schoo
site councils, and that's because of the addition to the

definition of the |egislature bodies that says it
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applies to entities created by state or federal statute.
That was the key. That was the piece that put schoo
site councils into the Brown Act.

MS. GOMES: And the Departnment of Finance is
argui ng that they were always subject to the Brown Act
fromthe very beginning.

M5. OROPEZA: Correct.

DR. BERG And we woul d contend they weren't
| egi sl ati ve bodi es because they were individually
appoi nted at a |l ocal school site. The board did not
appoi nt them

MS. GOMES: Now, is a legislative body the only
thing that's in that definition as far as --

MS. OROPEZA: They also indicated that they were
advi sory bodies, and that is in the definition.

MR, CUNNI NGHAM  And, again, that was the
di scussion, Ms. Cones, that we had. Again, for themto
be correct, they have to say they were advisory
committees to the school board prior to -- for themto
have been covered prior to 1993. And, again, they were
not advisory conmittees to the school board, and they
were not created by formal school board action, which is
the second thing that has to happen in order to be
consi dered an advisory conm ttee under the Brown Act.

MS. LOPEZ: As we pointed out in our brief, we
di sagree with that -- that conclusion. The statute sets
on just general criteria. You have parents, teachers,

and what not appointed to these bodies, but it doesn't
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speci fy any particul ar person. There's no nmechani sm for

a state entity to actually appoint sonebody. So

there's -- other than the school district, there's no
ot her appointing authority out there. |It's not the
State. It's the local districts.

And if | -- just to clarify on the issue of

whet her we are or are not addressing the voluntariness,

I think the only way to grant this claimis to say that
the State is somehow precluded from inposi ng subsequent
conditions on a participant in a voluntary program
That's really the gist of the claim And we're trying
to get away fromthe voluntariness, but | just don't see
how you can.

As a condition of funding, the State can inpose
conditions on a voluntary program whether they've
already instituted the program or whether they're nmeking
a new decision to start a new program

DR. BERG Not unless they want to conme before
this Comm ssion, they don't.

MR, CUNNI NGHAM  Again, we dispute that point.
The point we'd like to make, they didn't inpose these
requi renents as a condition of funding. They inposed
t hese requirenments under the Brown Act. It had nothing
to do with funding.

MR, SHERWOOD: | have a difficulty when | | ook
at the presentation that was nmade prior to this that
we're | ooking at today. | quite frankly go back to the

conclusions that were drawn at that tine relative to the
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School | nprovenment Program the Bilingual Education, the
School Board Motivation and Mi ntenance Program and fee
that those were nmandated and not vol untary.

| really have a problemw th the other four
programs. | feel that they were nore in the voluntary
category. And the -- my problemis, I"'mnot quite sure
we're getting around the voluntary issues with the
current analysis. And if the programis voluntary, |
don't feel that it should be recognized as a nmandate.

And | understand the funding part of this we're
tal king about there. Wen it cones to Mchael's
comments relative to '61, it in sone ways doesn't neke
sense to ne that these committees were not included and
t hought of. Yet what |I'mhearing is in practice they
weren't considered to be part of the Brown Act. And
quite frankly, in 1993 a | aw was passed that
specifically made it clear that they were to be
included. It seens like to ne the rationale behind
doing that -- and I know that there's a | ot of
docunentation to that in the wite-up.

So -- and I'mjust at this point not able to
make that junmp to the staff's conclusion relative to the
current wite-up and the Brown Act and Open Meeting | aw
and junping the path of voluntary nature. So that's why
I go back to the prior staff wite-up, which considered
four of the prograns as nmandatory and then Option 1, a
finding of no cost mandated by the State. That's where

["'mfinding myself as | look at this issue.
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MS. STEI NMEI ER: Maybe we need to discuss the
voluntary and involuntary. W need to go to that
di scussion. There was a difference also that | don't
know i f anybody brought up, that school site councils
prior to -- certainly prior to the School | nprovenent
law, but certainly after the Brown Act |aw becane really
noticed, is that they had very little -- they are truly
advi sory bodies. They were just folks that sat around
and tal ked about how the school -- what direction the
school should -- they were actually advisors to the
principals, is actually what the site councils were.
That were quite informal.

And t hen sonet hi ng changed. As noney began to
flow to those school sites, they actually had
deci si on- maki ng power over noney. That becane -- |
think that's when it really becane necessary to be
subject to the Brown Act. W haven't tal ked about that
here, but there was a difference in the quality of the
deci sions they were making. W weren't just sitting
around tal king what we were going to do next year. W

were tal king about how we were going to the spend noney

next year.

At that point, | believe, even the school board
menber that they needed to be under -- sonmehow under our
control. Al we did -- all we actually do is approve

their bylaws, but at |east we have sone control over it.
We don't appoint the individuals specifically, but we

set up -- we set up essentially how they are going to
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operate.

So they really did qualitatively becone a
di fferent body at sone point. And the Brown Act that
we' re tal king about, 1993, kicks in around the sane
time, and I"'mnot sure, | think there's a little overlap
intime. But |I cannot believe that a group that just
sits around and informally advises -- for a city |evel,
unless it's a personnel comr ssion, | nean they clearly
are meki ng sone decisions. But if you're just an
advi sory group that tal ks about the budget for next
year, whatever, should they be under the Brown Act?

I think prior to the changes in 1993, no one
t hought that any advisory commttee, unless they were
appoi nted by the school board or city council or county
government, really were a | egislative body. They had
no -- there was no authority for that.

MS. GOMES: Isn't that contrary to what the
statute actually says?

MS. STEINMEIER:  How s that?

MS. GOMES: | thought that's what the Brown Act
actually said, that it was in the Brown Act prior so
they were included, advisory commttees.

MS. STEINMEIER: Right, if they were appointed
by that |egislative body, in other words, the city
council, the school board, the county had to say, yes,
we approve that these individuals be the advisors.
That's the difference.

MR. CUNNI NGHAM  As Menber Steinneier pointed

89



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

out very validly, if they were set up to advise
sonebody, it was to advise the school principal --

DR. BERG  Not the board.

MR. CUNNI NGHAM  -- not the school board.
MR, SHERWOOD: Well, isn't the argument down to
whet her the advisory committee was created by -- you're

saying by state, state or federal statute, and that's

what is indicated in '93.

MS. STEINMEI ER: Correct.

MR, SHERWOOD: And isn't that supposedly what

brought the committees into the Brown Act?
MR. CUNNI NGHAM  Correct. And there's no
qguestion that they were covered by the Brown Act f

that four-nmonth period from'93 until the '94 stat

or

ute

was passed. There's no question about that. And that's

why we included the '93 statute as part of the test

claim
MR, SHERWOOD: But | think that gets back
Fi nance's comment in saying that they tal k about
conmmittees and this is what they're referring to.
MS. STEI NMEI ER: Depends on who appoints t
MR, SHERWOOD: Who appoints them

M5. STEINMEI ER: Ri ght.

to

hem

MR. SHERWOQOD: But we added in '93 the statute

that tal ks about these comrittees that were created by

state statute or federal statute. |s that true?
they created by state statute or federal statute?

MR.  CUNNI NGHAM It's state statute, | thi

Wer e

nk,

in

90



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

every instance. It says the school site councils shal
be conposed of the followi ng menbers --

MR, SHERWOOD: Okay, now, that's --

MR. CUNNI NGHAM  -- the school principal and
the -- an equal nunber of parents selected by the
parents, and teachers selected by teachers, and in sone
cases, particularly for the high school school site
councils, pupils selected by pupils. And that is the
framework that nmost, if not all, of these school site
councils operate under. And that is set up by statute.
The | egi sl ature set that up.

MR, SHERWOOD: Ckay. Now, maybe Finance coul d
expl ain his comrent about not being created by state
statute, that just goes back to '61 and as |oca
councils per your coment to MIlicent's question

MS. LOPEZ: Maybe if | could give you an exanpl e
of a local entity that is created by a state statute,
woul d be sonmething |like county sanitation districts,
water districts, things of that sort, where a statute
will go through and say the mayor of a city by virtue of
their office they are on the board, a council nenber of
the city is on the board, and they'll take various
el ected officials by virtue of their office within a
district or a county and they are appointed by the state
stat ute.

This just describes -- the school site counci
statutes just describe appointing parents and teachers

and what not, but the decision-nmaking is still up to the
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district. It's -- the State is not specifically a
particul ar person or office holder to be on this board.

MR, SHERWOOD: So you're saying the districts
created the council

MS. LOPEZ: Right.

MR, SHERWOOD: And therefore it goes back to the
"61 | aw.

MS. LOPEZ: Right. The -- you know, again, the
statutes authorize these prograns, and then they
aut hori ze these boards, if you want to participate in
the program but the State does not direct a particular
person to be a nenber of this board.

MS. STEINMVEIER:  The school boards never did,

never did really appoint site councils until noney

followed it, until |arge funding sources canme al ong.
That's the difference. In 1961 -- | think it was around
'86, | don't know the exact year, but School | nprovenent

Program Then noney began to flow. That's when things
got different. So there is a gap between when the

School | nprovenent Program started and the Brown Act.
It's probably part of the reason why site councils were
specifically specified by the |law. Because now they
have sone real decision-making authority. They're
spendi ng noney. They're making real decisions that
school boards had previously made. That's a part. From
'61 to whenever the School |nprovenent Program started
and the noney really began to flow, no one really

t hought nmuch about site councils. That's the
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di fference.

And it is coercive, because you woul d be
really -- frankly, "bankruptcy" and "recall" are the two
words that come to ny mind if you were to pull out of
the School |nprovenent Program You couldn't do it. It
just can't be done.

MR, CUNNI NGHAM Let ne go back and point out,
even if the AG s office and the Departnment of Finance
are correct on that point -- let's assune -- we don't
agree, but let's assume that they are advisory
committees that were covered by the Brown Act prior to
1993. Until 1986, there was no requirenent for any
| egi sl ative body, city council, school board, other
entity, to post an agenda or to do many of the other

things that were required by the Open Meetings Act.

So even if you assume -- and again, we disagree
strongly that they were not covered -- or that they were
covered prior to '93 -- the activity has been found to

be reinmbursable. That's the sane activity that
continued -- under the Departnent of Finance's argunent
continued in 1993 or was clarified in '93 and is
continued in the Educati on Code under current |aw, under
the '94 statute.

So why does the reinbursable activity cease to
be rei nbursabl e sinply because it was noved fromthe
Government Code into the Education Code?

MR. SHERWOOD: Further discussion? Staff, do

you have a comrent ?
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M5. HIGASHI: | just wanted to -- during nost of
the testinony | have been thunbing through the
adm nistrative record, and | -- just for those of you
who brought your thick package, Exhibit F includes the
statenment of decision of the Open Meetings Act, and al so
the Ps and Gs are in here as well. So for those of you
who wanted to take a |ook at that, | wanted to bring
that to your attention.

Also in the record in Exhibit Mas part of the
agenda package, Bates pages 441, starting on Bates
page 441, is a copy of the Brown Act Guide published by
the Attorney CGeneral's Ofice, and there are pages in
here, 442, 443, and 444 that go over the governnent
bodi es and subsidiary bodies. And | just wanted to cal
those to your attention, if you wanted to take a | ook at
t hose.

MS. HART JORGENSEN: And having taken a look it,
it's the sane as in the staff's analysis. On page 444,
any board, comm ssion, conmittee, or other body of the
| ocal agency created by charter, ordinance, resolution,
or formal action of a legislative body is itself a
| egi sl ative body. So generally this is the case
regardl ess of whether the body is permanent or
t enporary.

But what it goes back to, it tal ks about they
need to be created by the | ocal governnent, and that was
the definition of bodies that were subject to the Brown

Act. So the distinction being nmade with the new
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statute, it added the phrase created -- "those bodies
created by a state statute or federal |aw."

So before I think it was clear in this instance
in the handbook prepared by the AG s office, the Brown
Act, it does speak about the fact it has to be created
by formal action of that |ocal body. | don't knowif
that's hel pful or not, but that is the history as set
forth in the record.

MR, SHERWOOD: Ckay. We have a notion, and we
have a second. Do we need to indicate again exactly
what the --

MS. GOMES: What was the notion agai n?

MR, SHERWOOD: -- notion was? And also | just
want to have staff reiterate what the nmotion is
basically stating, because | think it's inportant in
this particular issue.

MS. HART JORGENSEN: The npotion -- and again,
that's why | originally asked, it could be staff's
recommendati on was that they find that the 1993
| egislation -- that the 1993 | egislation was the first
time a mandate was i nposed on these bodies. Then if
staff -- staff also said that if the Commi ssion
di sagrees with that and finds that they were al ways
subject to the Act, there is a statutory exception that
applied to advisory bodies that said that they need not
post .

So I"'m going to break down again what the --

what was there. And under that -- if that's the case,
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if that's the Commission's w sh, then staff's
recommendation is that the subsequent-to-1994

| egislation with the Educati on Code should be found to
be the mandate because it's under that Code section that
they are now required to post and put descriptions in

t he agenda.

So | guess the question is, is the notion that
it only becanme -- they were only required to conply with
the Brown Act with "93, or is it with '94?

MR. SHERWOOD: | believe it was with '93.

MS. STEI NVEI ER: ' 93.

MS. HART JORGENSEN:. ' 93, okay.

MS. STEINMVEIER. W th the Education Code
section.

I have a question for you, M. Sherwood. Is it
going to be difficult for you to vote aye on that notion
if the conpul sory nature or the nonvoluntary nature is
not included? Because |I'mw lling to amend ny notion
and add that in. W can have that.

MR, SHERWOOD: How woul d you anendnent that?

MS. STEINMVEIER:  Well, in other words, | would
add it to the staff analysis that this programwas al so
not truly voluntary. W'Il have to have a ful
di scussion about that and add that to the rationale for
finding the mandate. And I'mwlling to do that, if
that will renove your problemw th that.

MR, SHERWOOD: M licent, do you have sone

questions along that also?
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MS. GOMES: Yeah, | think that it's probably
ripe for discussion at this point, especially since --

MS. STEINMEIER | don't want to turn it down.

MS. GOMES: -- | don't want to set any
precedents for the Comm ssion to vote on vol untariness
or involuntariness of prograns.

MS. STEINMEIER: It's already been done. It's
al ready been done.

MR, SHERWOOD: You're saying it's been done on

school accountability report cards.

MS. STEINMEIER: Well, actually that's only one.

There are others too. W' ve had others |ike that,

sexual ly violent predators and a couple others.
M5. GOMES: Certainly | would be open for

di scussi on on the voluntariness of the prograns.

MS. STEINMEI ER: What | was asking M. Sherwood

is, is that piece the mssing piece that will allow you
to vote aye on this? | get the feeling that you wll
not do so unless there's nore to the -- to the
rational e.

MR. SHERWOOD: Well, I'm-- | think sonmehow that
inm mindit's still not clear on that issue how the

current nmotion rises above that issue.
MS. STEINMEIER: It's silent on it, actually.
MR. SHERWOOD: And that's what it is, it's
silent onit. | think that's the point.
MS. STEI NMEI ER: Ckay.

MR, SHERWOOD: And it needs to be clear that it
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is silent onit, and we're not making any
precedent-setting decision here, that I'mnot voting to
say that I'mlooking at the voluntary issue.

MS. STEINMEIER: Right. W've done that in the
past, and we will debate that if you want to. [If you
want it to be silent, which is the way it is right now,
we should go ahead and vote on this one.

MS. GOMES: As to whether or not the Brown Act

applied to school site councils prior to 19937

M5. STEINMEIER | would say probably it wasn't.

The assunption is that it was not, that it was the '93
| aw that caused that to happen.

MS. GOMES: | have a hard tinme getting around
that issue that the law was witten in the way that it
was prior to 1993, and just because it wasn't formally
recogni zed, | don't -- you know, | don't know how t hat
woul d cone into play as far as an appropriate decision

by the Conmmi ssion. Just because sonmething isn't

necessarily followed, it was still legally on the books.
MS. STEINMEIER: Well, if the school board
actually created the council, 1'd totally agree with

you. But they weren't, and to the extent that they
were, then they would have cone under the Brown Act in
my mind. But we were very careful not to do that so
they could renmain informal bodies, not formal bodies.
MR. FOULKES: M. Chair
MR SHERWOOD: Yes.

MR. FOULKES: On that point, do we actually hav

e
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any evidence of what schools did and didn't do on this?
Because again, we have had oral testinony here from

i ndi vi dual school districts and testinony on what the
statute said about sonme general positions. Do we know
what school districts had or what they did?

MR, CUNNI NGHAM  The only evidence that's in the
record --

MR, FOULKES: Well, |I'm asking staff.

M5. HART JORCENSEN: I n that respect it really
goes to the claimants because they have the actua
knowl edge on that, but this brings a point that | would
like to point out, is that | | ooked through the
analysis, the letter fromthe AG and | see on Bates
page 060, on page 60, it's goes through each of the
progranms. And | note that each of these progranms were
in place well before the 1993 amendnent.

If you |l ook through section 52012, it was
enacted in 1977. And a few of them there's sone
provi sions here that they were sunsetted but yet
nonet hel ess they were grandfathered in. So, again, when
I was | ooking at the analysis, | |ooked at the fact that
these prograns were in place well before the change to
the Brown Act in 1993.

And | guess that would be sonething you would
address in the Ps and Gs. The claimnts woul d have to
show that they had had those prograns in place. | think
that would sinply go into the Ps and Gs issue.

But | personally at this point can't say whether
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or not all of them had --
MR, FOULKES: Well, | guess that's my -- ny

point is just that | would not want us to be relying

upon anecdotal evidence to make a decision based on what

i ndi vi dual school districts did or didn't do, because
don't think that we necessarily know what -- you know,
when it gets to this issue whether they were -- whether
they were, you know -- on this question of action by a
| egi sl ative body, that's the question that was asked,
don't know that we have --

MS. GOMES: You know, whether fornmally or
informally or however, | nean, the |law was still the
I aw.

MR, FOULKES: Right. And | think that --
think that, you know, if you -- so |l just -- | just --
just am concerned when we're tal king about things as if
we know themto be true and we don't know necessarily
what they were doing.

MR, SHERWOOD: Well, M chael --

MR. CUNNI NGHAM M. Chair.

MR, SHERWOOD: -- are you asking that possibly
we ask for further analysis to see what they were doing
and not doi ng?

MR, CUNNI NGHAM M. Chair, | might point out
that we've provided sone of the legislative history in
materials that | think speak to M. Foul kes' concern,
and | guess at best there was confusion as -- at the

| egislative level as to whether or not school site
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councils were covered or not covered prior to 1993. The
author of the bill that -- for the 1994 | egislation took
the position they were not covered prior to 1993. It's
the author of the bill that changed requirenents for
school site councils, took them out of the Brown Act,
saying that they were inadvertently put inin the '93
| egi slation, and so they were -- again, this was the
author of the '94 legislation, and his letter to the
Governor said the reason we're adopting the '94 statute
i s because they weren't covered before and the
requi renents are onerous, as Menber Steinneier said.

Now, there's also, as staff has shown, there's
al so sone legislative history that says that it was
uncertain whether they were covered or not and if there
is an argunent that they were covered prior to '93.
Again, this is all legislative history. It's part of
the adm nistrative record, so | don't know that it's
j ust anecdot al

MS. GOMES: And so you're saying that there is
argunent as to whether or not they were included prior
to the 1993 | egislation?

MR, CUNNI NGHAM |'m saying that there was an
argunment at the tine --

M5, GOMES: At the tine, right.

MR, CUNNI NGHAM  -- whether or not they were
covered. It certainly wasn't conclusive. | can -- |
think, again, fromthe legislative materials that were

provi ded, | think Menber Steinneier was correct, | don't
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believe that schools thought they were.

MS. STEINVEIER:  May | conment on what
M. Foul kes said? This is not anecdotal. |[|f you | ook
on page 13, the letter to Governor Wlson fromthe
author, it says the California School Boards Associ ation
came to ne earlier this year, see where it says there?
I"'min the | eadership of the California School Boards
Association. We did -- | can provide you stuff. W did
surveys on this. School sites were not -- were not
operating under that, and their |egal advice fromtheir
attorneys were that they were not covered under the
Brown Act unl ess the school board appointed those
i ndi viduals, and then that kicked it in. That's -- that
is the operating assunption, and it was how they were
bei ng advised by attorneys in the state of California
right up to 1993. So | don't think it's anecdotal

MR, FOULKES: Well, and again --

M5. STEINMEIER If you really want data, | can
call CSBA and get for you.

MR, FOULKES: And again, nmy question is just
that we don't have that data before us, so |I'mnot --

MS. STEINMEIER:  That's true, M ke.

MR, FOULKES: So it's hearsay, really.

MS. STEINMEIER: | can get it for you, if you
li ke.

MR, SHERWOOD: M licent, any nore questions?

That data could be inportant relative to this

particul ar questi on.
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MS. STEINMEIER 1'msure it can be obtained by
either the claimnts or ne.

MR, CUNNI NGHAM  Again, we submit that it's not
i mportant because if they were covered, the agenda
requi renents weren't required for any advisory
committee. There's an exception that your counsel's
poi nted out that advisory -- if they were advisory
committees, they didn't have to post agendas. And prior
to 1986, no |legislative body had to post a detailed
agenda, and you've made that deci sion.

And so even if they were covered prior to 1993,
it doesn't matter. You still need to approve this test
clai m because it's just a continuation of that sane
requirenent, the only difference is we can't clai munder
the Open Meetings Act paraneters and gui deli nes because
they're not covered by that statute.

So | nean, let's assunme that they were covered.
That just neans that the State got away with not
rei mbursi ng school districts for the school site
councils for all of the years up until we qualified for
rei mbursenment under this statute. And so it doesn't
matter.

MR. SHERWOOD: Any further questions? W have
the notion, we have the second, and woul d you go ahead
and amend that notion that relative to, let's see -- was
there need to, really?

MS. STEINMVEIER:  Well, no, | asked you if there

was.
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MR. SHERWOOD: |'mjust not sure there is.

MS. STEINMEIER: | think there's enough here to
do it, ny personal opinion, especially in |ight of that
| ast discussion. But if you personally would like to
have a di scussi on about the conpul sory nature of the
this or nonvoluntary nature of this, we can do that.
But we don't need to. M nmotion stands the way it is.

MR. SHERWOOD: Mbtion and second. Call roll.
H GASHI : Ms. Cones.

GOMES: No.

H GASHI: M. Lazar.
LAZAR:  Yes.

H GASHI : M. Sherwood.
SHERWOCD:  Yes.

H GASHI: Ms. Steinneier.
STEI NVEI ER: Aye.

H GASHI : M. Beltram.
BELTRAM :  Yes.

HI GASHI : M. Foul kes.
FOULKES: Nay.

H GASHI: The notion carries.

STEI NMVEI ER: W& noved sonet hi ng.

> 5 » 3 5 2 5 5 H D H D> P D

SHERWOOD:  Thank you very much.

MR, CUNNI NGHAM  We' d be happy to have the
di scussion with you on the --

MR. SHERWOOD: Member Beltrami would like to
make a comment.

MR. BELTRAM : | was quite taken by Ms. Hill's
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letter, and its conparisons on the Hayes and the
Sacranento analysis. And so when some of those issues
come up, | hope they will consider her comrents in the
future, if any such issue ever cones back

MS. HI GASHI: Li ke SEMS.

MR, SHERWOOD: Paula, | -- is there anyone in
the public that would Iike to make any conments? W are
going to be nmoving on to closed session. Please cone
forward if you do. Thank you.

We're going to be recessing into closed session
The Conmmi ssion will now neet in closed executive session
pursuant to Governnment Code section 11126, subsection E
to confer with and receive advice fromlegal counsel for
consideration and action as necessary and appropriate
upon the pending litigation |isted on the published
noti ce and agenda. Thank you.

MS. HART JORGENSEN: Five-m nute recess, please.

MR, SHERWOOD: Five-m nute recess, please.

(Wher eupon the hearing concluded at 12:07 p.m)
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